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companies are completely or partially owned by foreign inv§stors, and. any new
foreign investments in Tanzania may be placed under thx‘s act. It is almost
certain that this act will discourage some potential foreign investors fr9m
investing in Tanzania. One of the most important concerns of a foreign
investor is to have a large degree of freedom to remit profits, apd the pov.ver
given to the Minister for Finance by this act is especially annoying to ff)relgn
investors since it is, in principle, unlimited. The Tanzanian Government is well
aware of this, but it considers the act necessary for the Government control
of the economy. Its basic principle is that if foreign investors cann(?t adapt
themselves to the regulations considered necessary by Tanzania, she is better
off without their investments.

The tightening of restrictions on remittance of profits has made.it even
more tempting to the foreign companies to manipulate tran_sfer prices for
deliveries between the parent companies and the subsidiaries in Tanza.ma to
shift profits from Tanzania to the home countries. of the [')ar'ent companies. In
this way, a foreign company can make the Tanzanian re.stnctlons on remlttanc.e
of profits ineffective; and if the corporate income tax in the home countr)f is
lower than the Tanzanian tax (including the withholding tax), then the.forelgn
company also gets a tax reduction by this manipulation. Comp.ames_and
individuals can also export capital from Tanzania illegally b}l co]lusnfm w1tl'1 a
foreign business partner. They can sell goods from T‘anzama tq their foreign
partner and receive, e.g., 90 per cent of the amount in Tanz.ama and 10 per
cent in an account in a foreign country. A similar manipulation can b‘e made
when goods are imported into Tanzania. The importing companies and
individuals can pay, e.g., 110 per cent of the agreed amqunt, and. receive the
balance of 10 per cent from their partner on an accoun_t in a foreign count}'y.
It is a general opinion in Tanzania that such manipulations are common \3V1th
both locally owned and foreign owned companies. Because the manipulations
are considered to cause a serious drain on Tanzania’s foreign reserves, the
Bank of Tanzania is taking steps to cope with them. With effect from Ist
November 1972, the Swiss General Superintendence Company ; has been
employed to conduct inspection of shipments of goods to T?nzania in order to
check that qualities, quantities and prices are correct. In this way the Bank 9f
Tanzania hopes to eliminate that part of illegal capital exports from Ta.nzz':ma
which takes place by overinvoicing of imports. If the control of transfer prices
is efficient, it will be a hard blow to those companies which manipulate transfer
prices in order to evade taxes and restrictions on repat'ria'tion of proﬁ.ts. There
may be some investors who are willing to accept restrictions on remxttafu':e of
declared dividends because they feel confident that they can remit an'addmonal
amount through manipulated transfer prices. Such people will be' discouraged
from investing in Tanzania by this new move. But this step is one more
indication that Tanzania is not making any effort to create a ‘favourajble
investment climate’. On the contrary, she is determined to 'make forelgn
investors comply with her aspirations; and if they are not willmg to do this,
she is determined to achieve development without their cooperation.

Prospects for International Protection of
Human Rights in Africa

OSITA C. EZE*

INTRODUCTION

We have come a long way from the Bill of Rights' and the Declaration of
the Rights of Man and of the Citizen.? Both instruments, dating from the end
of the eighteenth century, had as their main objectives the guaranteeing and
protection of human rights and freedoms. It was natural that in an age when
inter-State intercourse was by present-day standards limited, and opportunity
did not arise for the creation of universally acceptable mores on the question
of human rights, it was left to the States concerned to achieve within their
respective spheres a medium of protection for human rights. The scourge of
the two World Wars, epitomized as they were by Nazi atrocities, the
emergence of progressive forces, and the attainment of independence by States
hitherto under colonial yoke, have added greater impetus to the realization that
the world can no longer tolerate, without question, the unjustified and
unwarranted abrogation or erosion of human rights.

Prior to the twentieth century there had been attempts to deal with the
protection of human rights at the international level. Thus as early as the
nineteenth century slavery was prohibited.? By the early twentieth century

*Osita Eze is a Senior Lecturer in Public International Law at the University of Dar
es Salaam. In his capacity as representative of the International Commission of Jurists
at Zurich, Dr. Eze first presented this paper to a seminar on human rights held in Dar
es Salaam, 23 October to 5 November 1973.
I The Bill of Rights, a result of the: American War of Independence which erupted in
1775, was only embodied in the Constitution in 1791, It provided inter alia for the
freedom of religion, of speech and of assembly. Other provisions worth mentioning
are those which provide that no individual shall be deprived of life, liberty and
property without due process, and that which forbids slavery and involuntary
servitude.
The Declaration des droit de 'homme et du citoyen was drafted at the upsurge of
the French Revolution at the initiative of the French Third Estate. It was an
attempt b){ the bourgeois class to destroy the feudal institutions of the ancien
régime which had imposed unbearable limitations on the rights of the citizens. It
enumerates rights akin to those of the American Bill of Rights which must have
served as a model to its draftsmen. For the text of the Declaration see G. Ezejiofor,

Protection of Human Rights under the Law (London: Butterworths, 1964), Appendix

IL. Cf. the English Magna Carta of 1215 which was intended to protect the rights oi

the “freeman” who at that time was meant to include the barons and the nobles of

the realm.

3 By 1815 the Declaration of Vienna Conference prohibited trade in Negro slaves.
In 1841 an international convention was signed on the suppression of the slave
trade. See J. Halasz, ed., Socialist Concept of Human Rights (Budapest, 1966), p. 268.
The 1841 Convention signed at the initiative of Great Britain was mainly motivated
by British economic interests. The prospect of negro slaves working on cotton
plantations posed a threat to British cotton produced in her colonies. Humanitarian
considerations were therefore incidental rather than the motivating factor behind
the Convention.
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one saw an attempt to institutionalize the protection of human rights. The
League of Nations machinery for the protection of minority rights was the
earliest attempt in this respect. Also to be noted was the creation of the
International Labour Organization within the League system. The ILO has,
since its inception and up to the present date, sought to protect at the inter-
national level certain categories of human rights relating inter alia to the rights
of workers, collective bargaining and conditions of work in general.* The
United Nations Charter contains some substantive provisions on human rights’®
and the main organ charged with the protection of those rights is the Economic
and Social Council.

The first attempts at the protection of human rights were thus at the
national level and it was not until the nineteenth century that statesmen sought
to protect these rights at the international level. The first basic and compre-
hensive international document on the subject was the 1948 Universal
Declaration of Human Rights adopted by the General Assembly of the
United Nations on 10 December 1948.¢ The Declaration “sets out the common
standards that should apply to human society, irrespective of race, colour, sex,
language, birth and other status. In effect it sets forth the attributes of a
democratic system, with respect to the function of the Rule of Law. .. .”"
Other documents, tending to elaborate and further define certain aspects of
human rights, have since been formulated.®

Concrete expression was first given to certain aspects of the Declaration
of Human Rights at the international level in Europe with the establishment
of the European Court of Human Rights and the European Commission of
Human Rights and Freedoms, of 4 November 1950.° The Latin American
States, within the framework of the Organization of American States, have also
attempted to institutionalize the process for the protection of human rights.*’

In Africa the call for the creation of an international machinery which
would encourage and secure the protection of human rights was made at the
Lagos Conference of 1961. The African Conference on the Rule of Law
consisting of 194 judges, practising lawyers and teachers of law from 23
African nations, as well as nine countries of other continents found it fit to
declare:

4 For an assessment of the work of the ILO see E. Landy, The Effectiveness of Inter-
mgztional Supervision: Thirty Years of ILO Experience (London: Stevens and Sons,
1966).

5 See the Preamble of the Charter of the United Nations, art. 1, secs. 2 and 3; art. 62,
etc.

6 For the text of the Universal Declaration see International Commission of Jurists,
“The Rule of Law and Human Rights: Principles and Definitions,” (Geneva, 1966),
Appendix A.

7 1bid., p. 1.

8 International Convention on the Elimination of All Forms of Racial Discrimination,
1965; International Covenant on Economic, Social and Cultural Rights, 1966 :
International Covenant on Civil and Political Rights, 1966, etc.

0 For the text of the Convention see A. H. Robertson, Human Rights in Europe
(Manchester University Press, 1963), Appendix 1.

10 See Lalive Jean-Flavien in Human Rights in National and International Law, by
A. H. Robertson, ed. (Manchester University Press, 1965), pp. 335-337.
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0 estab.llshmg a regional commission for Africa. The relevant section of th

Resolution adopted by the conference, which went further than the previou:
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b at the various Afican §tates be urged to take speedy measures to accedt,:
Iot or ra}tlfy the International Covenant on Civil and Political Rights, the
Intema‘t{ona] Covena.nt on Economic, Social and Cultural Rights, the
artwi:;n:tldo?}?l g%nl\}eguon on the Elimination of all forms of racial discrimin-
n e ‘onvention governin i
g g g g specific aspects of refugee problems
(vi) ”lr;he. Conferer_\ce welcom.es the recommendations of the aforesaid United
A?t.lons Sel:nmar. held in Cairo in 1969 entrusting the Organization of
. ncan.Umty w1-th 'the establishment of a Commission for Human Rights
for IAfnca gnd invites ‘thf: Organization of African Unity to hasten the
implementation of the “said recommendations taking account of existing

t y Hlted Natw!ls n
international instruments tha have beell dla“ed b the U

3 Fev; -Afrlcan Heads (?f State have come out unequivocally in support of
he esta ]1shfnent of a regional organ entrusted with the protection of human
ngflts in Africa. Despite these forces, which one would have hoped would have
encou'raged the L:reation .of some form of international human rights
machinery for Africa, nothing has progressed beyond the level of discussion.

Il For the resolution known : 1.2 f S y
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= oeminar on Human Rights in Developing Countries, D
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3 “Legal Process and The Individual African Source Materials,” presented by the

Centre for African Legal De i i
Soaies fon plrican | Vge rhelst\’re;gPr;a;;-tbl;‘?culty of Law, Haile Selassie I University,




OSITA C. EZE 82

The Charter of the OAU' while containing provisions concentrating on
human rights, has not been able to provide an answer to the problem.

We scem to be jumping the gun. Perhaps the first question to ask is
whether in fact an international machinery for the protection of human rights
is desirable and feasible in the present African context. Even if we answer the
first question in the affirmative we still have to surmount the obstacle of
finding ways and means of persuading States to expose themselves to
adjudication or judgment by an organ or body external to themselves.

If the purpose of the international apparatus is to ensure the protection
of human rights then we imply that the State organs cannot be trusted to carry
out this function fully. There is no denying that while the primary function of
the State is the protection and promotion of life and well-being of the people
who compose it, the State could be used as an instrument of oppression and for
the perpetration of the most flagrant injustices. Power within the State could
be wielded by a group of individuals who have neither respect for the law nor
for the safeguards necessary for the application of the law. Even worse, power
might be wielded by a dictator whose whims represent the law and whose
orders must be complied with or else.

Examples such as these are rare perhaps, but they serve to point out that
in the context of Africa, subjugated, impoverished and underdeveloped by
colonialism, the countries must search to rid themselves of all forms of human
indignities such as disease, illiteracy and hunger and these are some of the
main concerns of any effort towards the protection of human rights. But the
frustrations produced by this search, unless proper care is taken, may lead to
situations which produce oppressive or unconscionable Governments, or
provide occasion for the oppression of one group by another in circumstances
which are beyond the control of the Governments. There would thus seem to

be a need to establish an international organ for the protection of human rights
in Africa. Be that as it may, the basic problem is that of getting the African
States to establish that organ. We shall now proceed to examine in greater

detail some of the questions raised above.

THE NATIONAL REGIMES FOR THE PROTECTION OF HUMAN RIGHTS IN AFRICA

Most of the African Constitutions contain in varying degrees provisions
governing the protection of human rights. Some of the countries include in the
Preamble, declarations accepting either the Declarations of Rights of Man or
the Universal Declaration of Human Rights, or both.!® A number of countries

14 The signatories to the Addis Ababa Charter were “persuaded that the Charter of the
United Nations and the Universal Declaration of Human Rights . . . the principles
of which we reaffirm our adherence, provide a solid foundation for peaceful and
positive cooperation among states.” See the Preamble to the OAU Charter.

15 Constitution of the Republic of Senegal, 3 March 1963, Projet de Loi Constitution-
elle, Imprimerie Nationale, D. L. 746, contains in the Preamble a declaration accept-
ing both the Universal Declaration of Human Rights and the Declaration of Rights
of Man and Citizen. The Constitution of the Republic of Congo (Brazzaville) 8 Dec.
1963, contains in its Preamble a reference only to the Universal Declaration
of 1948. See La Constitution de la République du Congo-Brazzaville, Mars 1964

published by the Ministry of Interior.
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must be seen as de lege ferenda and not lex lata. That this was the intention
s evident from the provision of the Universal Declaration of Human Rights
which proclaims “This Universal Declaration of Human Rights as a common
standard of achievement for all peoples and all nations, to that end every
individual and every organ of society, keeping this declaration constantly in
mind, shall strive by teaching and education to promote respect for these rights
and freedoms and by progressive measures, national and international, to
secure their universal and effective recognition and observance. . . ."*

It has been noted that some of the African Constitutions incorporate by
reference the provisions of the Universal Declaration of Human Rights in their
Preambles. If such incorporated rights are intended as rights stricto sensu then
they would provide occasion for discontent because, within the present context
of Africa, some of them are almost impossible to achieve. It is our impression
that in cases where the Constitution has adopted in their entirety the
provisions of the Declaration they are regarded simply as declarations of
intent and are thus not enforceable at law.** The practice discussed above is
probably explicable on the grounds that Africa has been a continent more
sinned against than sinning. Colonialism by itself implied dehumanization and
exploitation and these amount to fundamental denials of human rights.
Colonialism has also meant that the African countries are not only under-
developed but also dependent. It is the degree of dependence occasioned in
part by a great degree of foreign penetration which makes it difficult to argue,
at the moment, for the protection of those rights which are enunciated in the
Declaration.

We shall look at some of the provisions of the Universal Declaration of
Human Rights and see to what extent their objectives are achievable in
present-day Africa. There are certain basic rights which must be regarded as
minima for any civilized community and which are embodied in the Universal
Declaration of Human Rights. Thus everyone has a right to life, liberty and
security of person;* no one shall be subject to slavery or servitude;* all are
equal before the law and are entitled without any discrimination to equal
protection of the law.>* Generally, the civil and political rights are guaranteed
to a greater or lesser extent in most countries including the developing ones of
which Africa forms a part. But because Africa is in a period of transition and
experimentation, changes may occur which tend to derogate from one or the
other of these rights. Army takeovers, one-party systems, while not per se
incompatible with the declared objectives, may provide occasions for abuse of

human rights.
There are those rights which in an underdeveloped country prove

impossible to achieve immediately. These include the right to private

21 See Ezejiofor, “Protection of Human Rights under the Law,” op. cit., p.11259.

22 See H. Adamiji v. E.AP. & T. Corporation (1973) L.R.T., No. 6, p. 10 where it was
in fact held that “the Preamble to a Constitution does not in law constitute part of
the Constitution and so does not form part of the law of the land”.

23 Art. 3.

24 Art 4.

25 Art. 7.
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property,”® freedom of associations,®” right to work and protection f

upemployment,“ right to education.?® These are typically termed leon v
r1ght§ and their fulfilment would depend on the ability of the eco;gnonuc
provxde.for them. In relation to some of these rights (i.e., civil, politi nlly to
economic) some questions have been succintly put by Vass:ak: sty

Pans Iétat de sous-dévelopment ou se trouvent presque tous les pays africai

il peut a4 premiére vue paraitre théorique de parler des droits d); la’hrcicams‘

Comment un paysan de la brousse peut-il apprécier la liberté d’expression mlm i

q;:e la pﬂ)ssnbxhté de disposer d'engrais modernes aurait été pour lui bea’uZO(:Jrs

l;; urslolt)igé:ta;;se(;’mictozznent l’z:xévrie]r habitant un bidonville peut-il comprendrg
. propriété, alors que tou i i

paire de bras et a4 une famille souvent qnombn:tus(::e‘.’ cgnllsgr:;ssiiieerz: r:i::-tila .

ll)r:::]lsz dte tl;rlotjger le droit de prqpriété des grandes entreprises étranééres donr?:
g 0 passe, guelquefons de beaucoup le budget de I'Etat ou elles

occupent la place dominante? Comment ne pas limiter la liberté d’expression

q J naux
alols ue les ournaux se trouvent souvent entre les mains de SOClétéS aya
nt leul

In essence Vassak clearly makes the point that one should not think in terms of
protection of human rights without taking into account the objective conditio
createq by underdevelopment and, one may add, dependence of Afric:j
cpuntr}es. In§tead of seeking the final solution to all the problems of human
r:gf.ns 1mmef11ately, one might begin by laying greater emphasis on those rights
}Vthh_ provide the background and basis for the attainment of our declagred
mlenl'lons. One may begin by pursuing a policy of educating the people so as
to enable ther.n to know and understand the rights which are attributable to
them.’f In this connection the Tanzanian experiment which provides free
education at certain levels and education for adults who would otherwise have
been left out of the educational system, offers a useful and commendable
examp]e. There are factors however, for example, insufficient human and
ﬁnancnal resources, which pose serious obstacles to achievement of universal
literacy. It is hoped that .UNESCO in participation with the Governments
conct?med, Yvnll encourage and finance mass education in Africa. The illiteracy
.ratc? in Africa is very high and a premium should be placed on giving the
individual a modicum of education compatible with human dignity e

. Even where the individual has been educated to be aware of hié rights, he
might be frustr.ated to realize, for example, that while lip service is being ;;aid
to the protection of property for all, only a few are privileged with the
possession of private property which merits any protection. State intervention
in varying degrees might be needed either to abrogate private ownership or to

26 Art. 17.
27  Art 20, sec. 2.
28 Art 25.
29 Art. 26.

30 3 2 y
é(ésvlsgg?tl;, di_els‘s}HDrous De L'Homme Et L’Afrique (Pour une Convention Africaine
31 This could be doneogtn:l?l)f,erglivllé\eze{: gxgéqge ggﬁPalirtique Mt shindr S IR e
b sl s iy oo y different institutions. Lawyers, whether
o i i 1 e , have a moral duty to educate the people in the
of | 2 Al practice of the Tanzanian P ommissi
Enquiry in this respect should provide a model for o‘ther .Ae'?r?:ar:nenc:)u%tﬁes. viggtd
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achieve a more equitable distribution of national wealth., Yet if the first
measure were adopted one would be defeating the basic human right to own
private property which is posited in the Universal Declaration of Human
Rights. Unless, therefore, ownership of property is clearly defined to take into
account the different philosophies of economic development, one would find
that a right meant primarily to protect private property in the framework of a
capitalist system would be meaningless once it is sought to extend that concept
Lo a society where a socialist or communist system of organization is preferred.
And there is some indication that some African States are opting for socialism.
It may also be added that the protection of private rights and the freedom of
the press, except in those situations where the national economy is to a great
degree self-reliant and the degree of dependence has been minimized, might
aim at the protection of those rights which have as their main consequence the
inhibition of the development and fulfilment of the aspirations of the natives in
so far as the protection of their human rights are concerned.

The purpose of the above discussion is to point out that while there should
be a universal standard of human rights, these rights can only be protected to
the extent that the prevailing conditions make them possible. Any derogation
from the set standard should therefore be examined individually, taking into
account all the relevant factors rather than acclaiming or rejecting the act on
the basis only of its conformity or non-conformity with the relevant provisions
of the Universal Declaration of Human Rights. What has been said above in
relation to underdevelopment and its attendant consequences should on no
account be understood as providing excuses for disrespect for human rights.
On the contrary, any attempt to rid the African countries of underdevelopment
must ensure a progressive maximization of protection of human rights.

It is perhaps more meaningful to include detailed provisions for the
protection of human rights in the Constitutions rather than merely declaring
adherence in the Preamble to either the Declaration of the Rights of Man
or the Universal Declaration of Human Rights. The reason is that in the former
case these rights are more easily maintainable and enforceable at law. There
would also be the obvious advantage of avoiding debates as to whether the
provisions embodied in the Preamble are enforceable or not. There are those
Constitutions, however, which reinforce declarations in the Preamble with
more substantive provisions forming part of the body of the Constitution.

We have maintained above that most African States have included in their
Constitutions provisions relating to human rights. But the written word or the
provisions of the Constitution do not by themselves ensure that the rights are
protected. Surely the final determinant of the actual implementation of these
objectives is whether the judges chosen to run the human rights machines are
men of integrity and are able to carry out their functions without undue inter-
ference. Thus one might argue that the independence of the judiciary is a sine
qua non for a meaningful protection of human rights. But Africa is a continent
in transition and one may find that often a constitutionally elected Government

32 See, for example, The Constitution of Ghana 1969, Ch. 4.
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has been toppled by force. Once there is a de facto control by the new regime
the judge can either carry on as if nothing has happened or resign if he feels
too strongly about the change. In the former case the judge might either follow
sheepishly the directives of the new regime, even where he does not agree with
them, or try to carry out his functions to the best of his abilities in the
circumstances. In the latter case refusal to serve the new regime might bring the
wrath of the new regime upon the judiciary leading to some degree of inter-
ference. It is not unusual for the Constitution to be suspended under the guise
of a state of emergency and the entrenched provisions with it.

There may also be occasions when a country is trying to reorganize the
internal structures of the economy when certain policies may be formulated
which, even though widely accepted, may not have been expressly incorporated
in the law. Where there is the possibility of progressive or extensive interpreta-
tion, the judge may avoid possible conflict between the written law and such
policy. Where, however, it becomes difficult by any stretch of imagination to
interpret the existing law in the light of the new policy, the judge is put in a
most difficult position. A decision which is clearly contrary to such a policy
could in certain situations lead to conflict between the judiciary and the
Government.

PROBLEMS OF ESTABLISHING A REGIONAL ORGAN FOR THE PROTECTION OF
HUMAN RIGHTS IN AFRICA

We have demonstrated in the above discussion certain factors which may
create obstacles to protection of human rights in Africa. While underdevelop-
ment and dependence of African States have been so far emphasized there are
yet other stumbling blocks to the establishment of a regional organ for the
protection of human rights.

The first and foremost obstacle derives from the fact that most of the
African States have been independent for a relatively short time and are in the
process of eliminating the ethnic, tribal and other conflicts which are the result
of superimposed State boundaries and structures. It often happens that a State,
because of its military weakness and absence of national loyalty, is not able to
ensure that such conflicts do not arise, or if they do arise are not in a position
to control them. Under such circumstances a State would be reluctant to expose
itself to the hazards of international adjudication or other non-etatic methods
of settling disputes. Such conflicts are not likely to be submitted to local
organs either, except where they are loyal to the authorities. Yet such conflicts
arise in situations where fundamental human rights are traversed or trampled
upon.

The second factor is that, except in those Constitutions where the rights to
be protected have been drafted in such a manner as to take into account the
objective conditions imposed by underdevelopment, those ‘rights’ may be no
more than empty declarations. Where the relevant provisions of the Constitu-
tion are couched in terms of the Universal Declaration of Human Rights it has
been maintained that in most cases they will be incapable of immediate




OSITA C. EZE 88

achievement. A State is not likely to accept international settlement on the
basis of ‘rules’ which are taken as no more than declarations of intent. A State
which has taken upon itself not only to decide the kind of education the
individual should have, but also his future employment, would not be seen
accepting an international settlement of a dispute based on the right to choose
a job.
Thirdly, the categorization of human rights which lays emphasis on those
rights which are peculiar to the free enterprise system would not be acceptable

to those States which have chosen the socialist way of development. Whether

it is possible to arrive at a compromise is difficult to say since some aspects of
human rights, particularly those relating to property, form the basis and
diverging points of the two systems. While the one system emphasizes
individualism the other insists on collectivity. Put more broadly, the concepts
of relationship between the State and the individual are different.

Fourthly, because of the penetration of foreign culture and values in Africa
and because of overdependence on the global system, there have not been
developed truly African values of the kind one finds in Europe and to a lesser
degree in Latin America. There are, however, areas of agreement such as the
elimination of colonialism, slavery and apartheid, but these are not areas
directly subject to their jurisdictions. The essence of the regional organ for the
protection of human rights is to ensure that States share their jurisdiction over
matters of human rights with such organs.

Finally, as long as Africa remains poor it is meaningless to talk in terms
of protection of human rights in the same manner as one does in relation to
Europe. The very existence of the rich and poor nations is by itself a negation
of the very concept of human rights, the protection of which we advocate. It
creates different classes of men: those who have the right to be rich and others
who are apparently condemned to perpetual poverty. In the last resort it is the

degree of disengagement®® and self-reliance attained by the African States that
will lead to the ultimate internationalization of some of the basic precepts of
human rights embodied in such instruments as the Universal Declaration of
Human Rights.

Tronically, it is the underdevelopment of the African States coupled with
the precarious process of nation building which constitute obstacles to the
international protection of human rights that should provide the raison d’étre
for it. Tt is precisely because of these factors that the protection of human
rights at the national level is hampered, thus creating the need for supplement-
ary means of protecting those rights. To put it differently, it is the realization

that the subject and object of human rights is the individual and that the States
in many cases might not be able to protect such rights that should serve as @
motivating force for the creation of an international machinery for the

33 ‘Disengagement’ as used in this paper should n
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to the extent permitting an obiective appraisal of n

of self-reliance.
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contribute to the prestige and possibly to the willingness of the States to
increase the powers of the Commission.

Alternatively one might concentrate on subregional organs for the
protection of human rights. Ideally this should be on the basis of subregional
groupings advocated by the Economic Commission for Africa.** Unfortunately,
apart from Eastern Africa where a reasonable degree of integration has been
achieved within the framework of the East African Community, the level of
transaction is too low in the other regions to warrant such an ambitious plan.
If the Nigerian plan to create a West African Community which embraces both
the French-speaking and English-speaking countries materializes, we might
have laid the foundation for such an enterprise in West Africa. The position
in Central Africa is difficult to assess at the moment. It may be that with the
reduction of dependence on France, some of these countries might begin to
discover those factors which could bring them closer together.

CONCLUSION

Africa, perhaps more than any other continent, needs to ensure the
protection of fundamental human rights and freedoms. The past experiences of
almost total negation of human rights and dignity must certainly create an
incentive for the eradication of any obstacle to the fulfilment of the hopes born
from independence. Yet because there exists a world order or disorder which
maintains one part of the world in poverty and the other in riches, it has
proved difficult to achieve even a modest success in the field of protection of
human rights in Africa. It is not surprising that in some States the need for
economic development is given a premium while human rights may be relegated
to the background. We hold that economic development is compatible with the
protection of human rights and human rights should only be abrogated where
it is intended to achieve a greater protection of those rights. We are, however,
aware that in some cases the emphasis on faster economic development may
produce undesirable consequences which cannot be justified on the basis that
such emphasis is intended to promote, in the long run, greater protection of
human rights. The weaknesses inherent in the State structure resulting from
underdevelopment, and the need to create Nation States would mean that in
any attempt to foster the protection of human rights on a regional level or even
subregional basis, that approach which least encroaches on national sovereignty
must be adopted. Only an advisory or recommendatory and perhaps an
investigatory international body will be acceptable in the present context of
Africa. In the meantime the war against illiteracy, disease and want should be
relentlessly waged because victory over these represents the backbone to a
meaningful protection of human rights both at national and international levels.

34 At its seventh session in 1965, ECA recommended through its resolution 142 (vii)
the early establishment at the subregional level of inter-Governmental machinery
responsible for the harmonization of economic and social development in subregions
of North, West, Eastern and Central Africa. At the moment the proposition is far

from taking a concrete shape. See O. C. Eze, “Legal Status of Foreign Investments
in the East African Common Market,” forthcoming, p. ix.
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