ARMED STRUGGLE FOR NATIONAL LIBERATION AND INTER-
NATIONAL LAW

AMECHI UCHEGBU?*

International relations »f post-World War Il have become characterised
by armed struggle of an internal character aimed at the overthrow of
various systems of domination such as colonialism in Algeria, Guinea
Bissau, Mozambique and Angola; imperialism as in Vietnam and Angola;
apartheid policy as in Azania (South Africa) and minority rule as in
Zimbabwe. The phenomena of the use of force in these ways have attracted
analyses and responses by concerned scholars from various disciplines
and ideological camps. Some imbued by genuine desire for world peace,
others as agents of various other causes. An examination of the

literature on national liberation struggle in Africa reveals a staggering
confusion of ideas emerging from the analyses of the same facts. A sceptic
could rightly say that the combatants in the field have their academic counter.
parts in ideas.

In the sphere of international law, however, attempts made to apply
rules of law to liberation struggles have also not produced consensus. The
difficulty here lies in the changing structure of international relations with
the emergence of socialist states and developing countries. The slow
recognition of the change and in most cases, its blatant denial by respecters
of international status quo has also added to doctrinal problems. It is possibla
to argue that the law relating to liberation struggle is politically charged
(as compared for instance to International Economic Law) and, therefore, to
enter into a discourse of the law of armed conflict of this type is in essence
to play politics. The logic of this thinking must recognize, however, that
the very rules of this law must themselves have been the product of the
political character of armed conflict.

*Lecturer in the Faculty of Law, University of Lagos, Nigeria.
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This is not to deny the genuine dilemma of some international lawyers
who believe that laws are silent in the heat of battle and are revived In the
wake of peace. This, however, has not dissuaded analyses of the law

applicable durante in bello and indeed most of the literature on the subject

ls concentrated here. This is so partly because of the nature of liberation
struggles and partly because of the historically determined rules of inter-
national law. Thus for instance one of the basic rules of the law enunciates

that prima facie, armed struggles by the nationals of a state in the territory

of that state falls within the sanctuary of that state's jurisdiction into which
it is forbidden to probe.

International law does not concern itself with the nature of the
political system operated by its subject. This system is free to be exploitative,
dictatorial, oppressive etc. » 8O that when the nationals of an oppressive
system resort to arms to resolve their fundamental contradiction with that
system, international law consistently keeps away. Given the nature of
every legal system, armed struggle as a means of effecting changes is
essentially treasonable, punishable by the municipal law of that state. The
situation, however, assumes an international complexion where (a) the lives
and property of aliens are affected; (b) the conflict is of such a magnitude as
to disrupt international peace and security; (c) there is intervention by any
other state or institution on behalf of or in support of the liberators. Once
this happens, the rules of international law come into play. Given, however,
modern international relations, it can be maintained that national liberation
struggle (which is an extreme form of a civil disturbance) has an international
dimension ab initio. Analysis of its legal character requires a three-stage
examination which corresponds to the three phases of what national liberation
struggle really means. This will involve an examination of (a) the legality of

national liberation struggle - Jus ad bellum; (b) the law applicable in the con-

duct of operations - jus in bello and the law applicable after victory jus post
bellum. The purpose of this particular paper is to attempt an analysis of the
first category. The exercise of necessity compels clarity as to the meaning of

‘armed struggle for national liberation'

CONCEPT OF NATIONAL LIBERATION

The concept of armed struggle for national liberation is unknown to inter-
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national law which is concerned with 'War' as a contest between subjects of
international law. Hugo Grotius, as far back as the seventeenth century, posed
the question Hwhat is war?". For him "war is a condition of those contending
by force, viewed simply as such". X He distinguished between just and unjust
war in the context essentially of war between states. Since Grotius, however,
'‘war' in fact and 'war' in law has been a source of confusion essentially becaus
for a legal war to exist, there must be a declaration of war which need not be
accepted by the party. It seems, however, agreed that declaration is no longer
a requirement nor is legal war synonymous with actual combat. War, as
Grotius asserts, is a condition not a contest. War generally implies armed
conflict or struggle but is not synonymous with it.2 War is normally waged by
the military apparatuses of and between states.

On a national level, the phenomenon of armed struggle assumes a
different dimension. "When a party is formed within the state which ceases to
obey the sovereign", says Vattel ) "and is strong enough to make a stand
against him or when a Republic is divided into two opposite factions and both
sides take up arms, there exists a civil war", 3 In this are implied varieties
of the internal use of armed force which fall under the label of civil war. The
motives for the use of force can be secession, change of government i.e.
coup d'etat, ethnic disputes, revolution etc.” The common denominator is the
employment of force against the established authority of statc to attain
a certain goal.

Neither Grotius nor Vattel was interested in the political character of
war of which the law is a mere manifestation. Clausewitz, however, saw it
through and declared, "war is continuation of politics by other (i.e. violent)
- means", 5 Mao Tse-tung drew the logical conclusion from this and thus
asserted that "when politics develop to a certain stage beyond which it can-
not proceed by the usual means, war breaks out to sweep the obstacles...

It can, ther.fore, be said that politics is war without bloodshed while war is
politics with bloodshed" 6 Armed struggle is, therefore, a misleading
appearance for the intense political contradiction existing in a society and
which has developed to a point where peaceful solutions can no longer resolve
it and so the use of force is resorted to. Armed struggle is, therefore, an
instrument for the settlement of disputes,

It is necessary, however, to distinguish liberation struggles which is a
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form of internal conflict from the other types of conflicts such as coup d'état.
A coup is normally a violent overthrow of a government by a section of the
military organ of the state. It can be achieved with or without bloodshed and
often is a swift operation. It has a potential to lead to a wider and long drawn-
out struggle. Its primary aim is essentially seizure of power. All illegal
(from a municipal law standpoint) use of force against the authority of the
state constitutes rebellion and as such rebellion is a “orm not a manifestation
of civil war.7 A revolution is also a change brought about often by the use of
force but challenging the socio-economic foundation of sOciety as such and
carried out with that aim in view. It often embraces a large section of the
community who supports it either by participation or by positive acquiescence.
A revolution can be the ultimate aim of a coup d'etat or liberation struggle.
"Of all the things we have done', declared Samora Machel, the President

of Mozambique, "the most important - the one that history will record as

the principal contribution of our generation - is that we understand how

to turn the armed struggle into a revolution; that we realised that it was

essential to create a new mentality to build a new society" .8

As for national liberation movement, it is essentially a politically
organized group of indigenes of a state who have resorted to the use of
armed force to resolve their differences with the established authority of
the state. It is composed of persons trained often in foreign countries by
the military organs of those states with their consent or acquiescence.

The movement's bases of operation are sometimes in the territory of other
states and in their own. Their theatre of war is normally concentrated in
their own territory but sometimes, it may assume extra-territorial dimen-
sions. The movement often has a clearly defined aim such as, in Zimbabwe,
'majority rule'. There may be multiple aims of the movement reflected in
the varying ideological composition but there is always a dominant declared
aim.,

From both its internal ideology (i.e. the cohesive commonly shared
idea which defines their goal, strategy and tactics) and external aim are
derived the support of and condemnation by other states whose relations
with the warring state become subject of legal determination. A national

liberation movement may be composed of Marxists of Peking and Moscow

leanings, nationalists, racists, comprador bourgeoisies etc. The movement
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is 'national' because it holds together indigenes of differing and contra-
dictory ideas on the nature of the new society. The common denominator,
however, lies in an understanding of the immediate '‘enemy' and an agreement
that its idea is 'wrong' because it is oppressive and often exploitative.

From the internal contradiction of the movement, however, is derived the
rationale for its foreign support and aid and so also is the case with regard
to the state itself. Thus a movement with a leadership of Marxist leanings
would draw support from the socialist world and by the same token alienate
support from the imperialist world. Yet general interhational law does not
recognize a commonly shared ideology as a legitimate basis for interfering
in what it seriously regards as intervention in the internal affairs of a state,

The movement also has normally the support of the people from whom
it recruits its combatants and from whom these get food and shelter. Its
tactic is to operate in small bands, often elusive, avoiding frontal con-
frontation with the military forces of the state, Generally, its combatants
carry arms openly and wear a distinctive uniform both of which they shed
whenever occasion demands. The liberators in the field are answerable
to the leadership of the movement whe undertake general responsibility
for the movement and who constitute its vanguard.

National liberation movement further distinguishes itself from other
types of civil war in broadly three respects. First, unlike an uprising,
itis highly organized often with a hierarchy of authority to which corres-
ponds responsibility. Its operation is elusive and mobile. Secondly, unlike
a coup d'état, the movement derives its recruits from the civilian population
from whom it derives political and moral support. Thirdly, the movement
carries on a deliberate policy of systematic long drawn-out conflict
(protracted struggle) the idea being to drain the economic resistance of
the state and weaken the morale of the state combatants. The aim of the
movement is liberation from a definite form of oppression. It is liberation
because there is oppression. It is a struggle because there is resistance.
The struggle is protracted because being militarily weak in terms of
weaponry (normally a monopoly of the state), the movement has, of necessity,
to operate clandestinely and in small numbers. It is a 'movement’ because its
internal ideology has taken grip of a sizeable portion of the population who

wish it success. Success involves not only the seizure of political power -
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the fountain of oppression - but also the suppression of the overthrown idea
and the persons who cherish, support and worked for it. The struggle, it
must be noted, is not against persons who uphold a given idea. In fine, a
national liberation movement is an organized group of indigenes of a state
constituted to wage armed struggle against institutionalized oppression in
their state and having clearly defined purposes to be achieved by wrenching
political power from the administrators of the state apparatuses in order to
instal and subsequently institutionalize their own idea.’ The process is a
struggle for a fundamental change which could not be resolved by peaceful
means. The use of armed forces is, therefore, a mere manifestation of the
struggle of ideas. Armed struggle for national liberation is the military
expression of ideas in collision.9 The struggle; however, is between a
state and a movement within a state. The one is clearly a subject of inter-
national law, the other apparently not. Yet to discuss the international legal
problems relating to the legal character of the strugyle, it seems inevitable
that the status of the movement should be ascertained and thereafter the

'just' and 'unjust' character of the struggle determined.

STATUS OF NATIONAL LIBERATION MOVEMENTS

Every legal order defines who are its subjects and by implication its
objects. It does so either by laying its own clearly defined rules for so
determining or by endowing the already existing subjects the power to do so, ;
giving them in some instance certain guidelines to avoid arbitrariness. In
international law, states (its subjects) decide when a new subject is born

and they do so through recognition. It seems that in the case of new states

the criteria laid down in the Montivideo Convention (1933) O have been
generally accepted as guidelines for states in the exercise of their sovereign
rights to determine the existence of a new subject. In the absence of universal

recognition, rules of international law come int: being only between subjects

that have recognized each other. In this lies the relativity of recognition.

As regards the status of national liberation movements, it is clear

that, on the application of the Montivideo criteria, they could not be regarded

as ripe for recognition and, therefore, the legality or otherwise of their

armed struggle automatically vanished from the purview of international law

and is relegated to occurrences in the territory of a state over which that
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notwithstanding the loss of its facilities for self-government". k= In con-
temporary political history of nations, however, this doctrine must face
the task of explaining the status of various nations forcibly united by a
colonial power but the struggle for national liberation is the struggle not
to return to pre-colonial nation but rather to retain the multinational
entity. 13 It would, of course, be argued that the entity is a consensual
association of subjects of international law each having an inalienable
right to secede and if need be using armed struggle for its liberation. The
end product of this thinking creates a practical difficulty’which relates to
the stability of the international system.

The Soviet doctrine seems, however, to oscillate between saying
that national liberation movements are ipso facto subjects of international
law once they have acquired certain traits of a state and that they ought to
be recognised as such. 14 The first cannot be seriously argued not because
nations are not subjects of international law but because national liberation
movements are not representative of their nations individually. They
rather collectively accept the definition of their territory as made by their
colonial master. Whether they are subject for recognition, is, in the final
analysis, a question of legitimate exercise of a state's sovereignty within
the fragile rules of recognition. It certainly serves no useful purpose to
denounce the theory that national liberation movements which at certain
stages of their struggle must call for recognition as a subject of international
law simply by arguing at what stage this can be done. The very rules of
recognition are themselves vague. Thus, for example, a similar question
could be posed as to what stage in its struggle a secessionist movement
can be recognized. Recognition, it must be borne in mind, is a political
act which produces legal consequences. There being no duty to recognize,
questions of national interests become decisive factors that dictate
recognition.,

If state practice were to be resorted to as evidence of the exact
status of national liberation movement, their position, it is here argued,
has since the 1970s been that of quasi-international persons. States and
organizations that share a common ideology with the liberation movement
treat the latter as if it were a state. National liberation movements are

thus present in the deliberations of the Organization of African Unity
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(0.A.U.), they enter into agreements with states, and in their own right, provek

It is clear, however, that the states did not clearly indicate the legal trends

bases of their transaction with the movements, 15
The fact of enter

ing into political relationship with national liberation
movements without the consent of, and sometimes in Opposition to the home
state, removes the movement from the status of objects of international law,
thus Internationalizing their relations not only with the states treating

them as such, but with their home state as well. The home state could no
longer (and indeed evidence does not seem to exist

that they did) rely on
the domestic nature of the conflict,

It has become a struggle of an inter-
national character within the bounds of international law. Vattel says:
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recourse to arms.l
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provokes interference to protect the interest. This is apart from impefialist
trends of demarcating spheres of influence which often correspond to
spheres of interest, so that an armed challenge to a state has from the
beginning, in international complexion which generally often polarizes be-
tween interests that desire a structural change in the international system
to reflect the wider interests, and those who would accept the apparent
just cause but on policy ground oppose it because of the negative effect
such a change would bring. What appears to be a national struggle is
therefore international and the agents of such struggle are of hecessity
international. The combined factors of the loss of authority of the state
over the movement and the entering into relations by other states with

the movement in its own rights gives the movement its quasi—'mternational
character. The question that arises now is whether the struggle is law-

ful not by national standard but by international law.

JUST AND UNJUST WAR

In its evolution, the idea of just and unjust wars had a strong religious
connotation. 17 Whose war was just was not easily determined and it was
possible for the contending parties to be waging a just war. This arose
from the inherent difficulties in determining exactly what was objectively
'just'. This difficulty led to a shift in emphasis to aggressive and defen-
sive war, the one being illegal, the other legal. One thing was however
clear. In customary international law, war is a legitimate means for
settling disputes.

Grotius was at pains to categorize occasions of 'just'*and 'unjust'
war. Unlike Vattel, Grotius was of the strong impression that armed
revolt against the sovereign authority cannot be 'just' and in any case
it is for him private war. Modern thinking on the subject has become
divided. Although it may be conceded that those who challenge the
authority of a state may have a 'just' cause, it is generally regarded as

the internal affairs of that state unless foreign vital interests are at stake.

Socialist jurisprudence has revived the theory of 'just' and 'unjust’

war and applied it not only to inter-state wars but to wars of national

liberation movements. 18 For its typical formulation it is thus asserted,

"the national liberation war of a dependent people against the colonial
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power will always be a just, defensive war from the political as well as
the legal standpoint, independent of who initiated the military action...
This means that the national liberation war begun by a dependent
disenfranchized people will represent but a lawful act on its part in res-
ponse to acts of aggression committed earlier by an imperialist state which
led to.the forcible enslavement of the said people and the territory which it
occupies'. 19 :
In this, the legal character of armed struggle for'national liberation
is constituted and derived from the illegal character of the occupation of
the colonies. No examination was made as regards title to colonial lands
and the treaties from which this was purported to be derived. In one
assertion three important legal principles were juxtaposed in a sweeping

stroke. These call for consideration.

Colonial titles were factually derived from conquest but legally from
treaties entered into between the chiefs and the various trading companies
mandated by their various states. The terms of these treaties were simple
and contained mainly conditions for state trading and unilateral obligations
undertaken by the chiefs to see to it that the letter of the treaty was
effectively carried out. It is not surprising that international law evolved
the rule of equal and unequal treaties, the latter being denounced as of no
legal force. The problems that beset the notion of equal and unequal
treaties were of the type that confronted 'just' and 'unjust' war. That is,
the criterion for determining equality and as to what subject-matter should
'equality’ refer to: the status of the signatories or to the subject-matter of
the treaty stipulation. In traditional international law, the validity of
treaties rests mainly on the free consent of the parties freely given. This
makes the legality of treaties of annexation of colonies on whether the
consent of the chiefs (assuming authority to conclude treaties on their part)
-was freely obtained. The notion of conquest, annexation and colonialism
negates the concept of a 'free consent' and cannot by modern international
law, confer legitimate title to a territorium nullius. However, the rules of
international law as it then obtained regarded the territories of the Afro-

Asian people as 'territorium nullies', which title was obtained not so much

by conquest but by a continuous display of sovereignty. This implied in some

instances the so-called discovery and in most cases the continuous exclusion
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of other colonialists. The juridical relationship between the indigenous
peoples and the colonialists was outside the purview of strict international
law. The implication still remains that rebellion by the indigenous population,
even if it were to be continuous, did not affect the title of the colonialist, the
indigenous people and their territories being objects not subjects of inter-
national law. This development led to the absurd result that a state in inter-
national law is not only the physical geographical location of a given people
but the sum total of all such places over which a government exercises
exclusive sovereignty. 5

Modern international law has begun to yield to the dynamic changes
in the system of international relations. The problem with the legal character
of armed struggle for national liberation is also that of what has become
known as 'inter-temporal law'. Assuming the legality of a colonial conquest,
acquisition and occupation at the time can, in modern general particular
practice of states negate this legitimate acquisition. To argue, as socialist
jurisprudence attempted to do, that colonial conquest was an act of aggres-
sion which was illegal ab initio and therefore cannot be legitimized, is to
gloss over established rules at the epoch of colonialism. It seems clear
enough that the acquisition, no matter how morally reprehensible it appears
today, was legal but it is now a new argument to consider if it continues to
be so.

Marx Huber in the Island of Palmas Case made the point, "that a

juridical fact must be appreciated in the light of the law contemporary with
it, and not the law in force at the time when a dispute in regard to it arises
or falls to be settled".zo Following hard on this, the learned judge rejected
the notion of title to territory put forward by the United States and accepted
the Netherlands submission that, "a title to a territory is not a legal relation
in international law whose existence and elements are a matter of one single
moment. .. the changed conditions of law developing in later times cannot

be ignored in judging the continued legal value of relations which, instead

of being consummated and terminated at one single moment, are of a
permanent character".zl Evidence of the challenge to the legality of colonial
acquisition has so far rested on the legality of the national liberation move-
ments themselves, their international support by international institutions

such as the Organization of African Unity and the United Nations and
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individual states such as the entire socialist states, and most Afro-Asian
states. In the case of individual states, practice has been fragmentary
although consistent with the socialist and some African states. In the
United Nations, however, the practice has become organized. The argu-
ment centres on two main points: (i) that colonialism has become illegal
and (ii) colonial peoples have a right of self-determination. The second
implies but is not necessarily coterminous with the fact that the continued

administration of colonial lands is ipso facto illegal.

COLONIALISM AND THE LAW

In traditional international law, colonialism and its practice was outside
the pale of the law. In modern international relations, however, colonialism

has acquired a terminus technicus and its practice extra-territorial effect.

This arises from the emergence of political cofisciousness and nationalism
evident in the so-called proliferation of the world community by new subjects
of international law. The ruling classes and the masses of the independent
states often share a common bond of culture, language, race, historical
and colonial experience with those in colonial bondage. This means that when
one is free it endeavours to assist the other towards freedom. Besides, the
very legal structure of colonialism which defines a colonial territory as
constituting part of the metropole hampers and limits the sovereignty of the
newly emergent states existing in the same geographical milieu. Co-
ordination of foreign policies in Africa or the Caribbean for instance,
must of necessity exclude the colonies in the region and this exclusion quite
often makes a sham of these policies. Yet the foreign policies of the metro-
pole can be applied in the colonies even when this offends the movement
towards regional security system,

The approach of the newly emergent states and the socialist community
(the challenging agents to the traditional norms of international relations)
have bordered on three main factors sometimes inclusive, at other times
exclusive. Is colonialism against human rights and therefore illegal? Or is
colonialism against the principle of self-determination which is itself-a
legal right and therefore illegal? Has the development of contemporary inter-
national law made title to the colonial territory illegal and therefore its
continued occupation illegal?
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As regards the first question, it must be pointed out that the 'right'
appertains to 'humans' in their individual or associated selves. It is a
legal not a social right and the duties are bestowed on the state and its
apparatus to ensure its protection and enjoyment. Human rights assume the
political structure of society within which the rights are contained. In
this way it became possible to make colonialism compatible with human
rights and the rights belong to all nationals whe are human.,

Colonialism as an antithesis to national self-determination is welded
to the legitimacy of titles to colonial territory. The synthesis of indepen-
dence means a permanent abandonment of the territory by the colonialist.
When this is achieved by armed struggie for national liberation, it (the
struggle) implies a fight not necessarily for this or that human right for
this can be granted without loss of territory, but for relinquishing and
occupying the definite territorial boundary the administration of which is

a sine qua non to enjoying self—determination.22 When colonialism assumes

a racial form like apartheid, the liberation struggle assumes a territorial
and racial character. In this particular instance the system of apartheid is
fundamentally related and indeed derived from the historical character of
title to territory.

Since the sixties, the enlarged United Nations has been at pains to
declare that colonialism is contrary to the principles of general inter-
national law and the law of the Charter and that, therefore, armed struggle
for national liberation is legitimate because it is defensive. Intervention
on behalf of the 'liberators' has also been regarded consistent with rules
of law. Two main resolutions of the General Assembly call for examination.
They are Resolution 1514(XV) and Resolution 2908 (XXVIH).23 The first
is on the granting of independence to colonial countries and peoples (1960)
and the other is on the implementation of this resolution (1972).

In Resolution 1514, the negative aspects of colonialism were recounted
and linked with the principles of fundamental human rights, but at the same
time made separate from them. Colonialism contradicts the notion of human
rights24 but its elimination is a task which transcends that of human rights
as such. Colonialism is incompatible with the notion of international peace
and security which are the fundamental principles of the United Nations

Charter. The Resolution further declares, '"that the process of liberation
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is irresistible and irreversible and that, in order to avoid serious crisis,
an end must be put to colonialism and all practices of segregation and
discrimination associated with it". No date was fixed for terminating
colonialism but it seems clear enough that the majority of the states of
the world desire the end to the practices of colonialism in "a speedy
and unconditional way".
Liberation struggle is a dominant feature of the late twentieth
century and hence the Resolution declares, ''that all peoples have an
inalienable right to complete freedom, the exercise of their sovereignty
and the integrity of their national territory". The concept of
inalienable rights can be found in very many constitutions of nations but
here the members of the UN having borrowed it posed it against colonialism.
Having forcefully denounced colonialism, the Resolution now addresses
itseli to its resistance. "All armed action or repressive measures of all
kinds directed against dependent peoples shall cease in order to enable
them to exercise peacefully and freely their rights to complete independence,
and the integrity of their national territory shall be respected" .2 It may
be asked, however, how the colonial power is expected to react when con-
fronted with armed attack against its military forces fighting to retain
colonialism. The Resolution gave no clue. It contented itself by announcing
the right of the dependent to liberate themselves from colonialism. The
Resolution is also silent as to whether it is legitimate for national liberation
mevements to use arms for the purposes of decolonization. A strained inter-
pretation of the provisions of the Resolution seems to imply the validity of
armed attack for national liberation. Having denounced use of armed force
against colonized peoples, the Resolution declares that "all peoples have the
right to self-determination; by virtue of that right they freely determine
their political status and freely pursue their economic, social and cultural
development". The implication of this statement together with others already
cited is that the continuation of colonialism constitutes an infringement of the
'rights' of the dependent peoples and, therefore, a breach of the duty
arising from the Declaration. Armed struggle for national liberation is thus
an assertion of the inherent right for self-determination and its resistance a
breach of duty, not only to desist from the use of force in such situations

but also to discontinue colonialism speedily and unconditionally. This inter-
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pretation is reinforced by the Resolution of 1972 (twelve years later). In

it, the General Assembly reaffirmed that, 'the continuation of colonialism

in all its forms, including... the waging of colonial wars to suppress the
national liberation movements of the colonial Territories in Africa... is
incompatible with the Charter of the United Nations". 26 This provision
removes armed struggle and its resistance against decolonization from the
sphere of domestic jurisdiction, but the question of the 1ega11ty of armed
struggles remains unsettled. Although the 1972 Resolution said much about
giving "material assistance" to the liberation movements, practlce has
translated this to mean the supply of weaponry and, therefore, a recog-
nition of the legality of armed struggle for liberation. In the Resolution on
terrorism, however, the Genaral Assembly no longer minced words for it
"upholds the legitimacy of... their struggle, in particular the struggle of
national liberation movements , in accordance with the purpose and principles
of the Charter and the relevant resolutions of the organs of the United
Nations ."27

It seems clear enough that the majority of states and in this case,
the majority of mankind denounce colonialism making it incompatible with
the United Nations Charter. The Resolutions, however, raised a lot of
theoretical problems. To whom for instance, does the colonial power owe
the duty to decolonize?

The Resolutions anchored the rights on the dependent people who are
objects and not subjects of international law and although beneficiaries of
the United Nations are not parties to it. It seems that a colonial power is
answerable to the General Assembly of the United Natious and to the inter-
national community at large. Although the national liberation movements
are not signatories to the Charter, they are the agents of the international
community to which they are also a part, to which they are also answerable
and from which they derive their material and moral support. Primarily,‘
armed struggle for decolonization is dictated by local circumstances as
read and interpreted by the leadership of the movement. The primary res-
ponsibility for the struggle attaches to the people engaged in the struggle

and for whom the struggle is carried out, but the ultimate responsibility

is to the international community at 1arge.28 This community, however,

is not a harmonious or homogeneous whole being replete with ideological,
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political, racial and economic contradictions. These reflect themselves

in the voting pattern of the General Assembly which produces these Resol-
utions. The duty of the colonial power to decolonize is, concretely speak-
ing, owed to the majority of states and mankind. Whether principles of law
flow from democratic processes shall be examined soon.

The language of the Resolution is such that it fails to distinguish
between decolonization and self-determination, The Resolution attempted
to equate the two whereas it is clear that the concept self-determination is
broader than that of colonialism. Wars of secession for instance come under
self-determination and it cannot be seriously argued that this is what the
Resolutions were about. By linking decolonization with self-determination,
however, the Resolutions attempted to emphasize rights of peoples under
colonialism to liberate themselves. The Resolutions thus treat colonialism
as incompatible with norms of modern international relations; as incompatible
with human rights and finally as incompatible with the principle of self-
determination. It seems that the legal consequences that would flow from
illegal colonialism would primarily rest on the first which, it has already
been said, is linked with the last. The negation of human rights does not
necessarily attack the basic political structure of a given society.

Although the Resolutions of the General Assembly are articulated in
their denunciation of colonialism, can this be taken to mean that colonialism
is illegal because rules of international law cah generate from the Resolutions
of the General Assembly? The law-creating potential of the General Assembly
has been a subject of much debate. The real problem is whether the
Resolutions fall into the established pattern of making law itself established

f’
by custom as pronounced for instance in the Asylum Case.“9 1f, however,

the question is posed as to whether modern trends in international relations
have affected the very modes of law-making, a circle is created. The
practice to change the mode must itself conform to the established rules, If
on the other hand resort is had to the more concrete provision of the
Statute of the World Court, matters would become easier and clearer. It is
an unfruitful exercise to go into endless discussion as to whether the

practice of states within the UN constitutes a practice carrying opinone juris

and therefore law-creating. It is as clear as noon-day that the Resolutions of

the General Assembly cannot constitute custom in the sense of the Asylum
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Case.so Their legal value must, therefore, be sought either in quasi-
consensual agreements or in the general principles of law recognized by
subjects of international law, It will be difficult for a jurist to throw over-
board a unanimous or majority R esolution of a world body like the United
Nations and particularly if such Resolutions confirm the practice of the
majority outside the United Nations simply because such practices have not
crystallized into the hard liniments of customary international law. It is
also absurd to argue that for a general principle to emerge, it must contain
the practice of the major Western legal systems for not even in national
democratic systems is such a condition a requirement.

There is yet a very serious problem inherent in the law-creating
processes of international law. Do the Resolutions create a law only for
the parties that voted for it or for the world at large? It is interesting to
note that for the colonial powers that voted against the two main Resolutions,
colonialism is legal and following therefrom armed struggle for national
liberation has no international legal status. Being matters falling within the
competence of the colonial power, that power reserves the right "to employ
appropriate measures of police protection in order to maintain law and order

in territories" .32 It must be recalled that in the Asylum Case, the World

Court distinguished general and particular custom thus giving vein to the view

that a practice that 1s attendant with opinione juris creates laws only for the

parties thereto. In the absence of recognition or acquiescence by the other
parties, contradicting rules of international law would exist within the world
system. This very rule reveals the political base of international law and
points to the fact also that two rights can validly contest with each other for
recognition or superiority. This results from the absence of an authoritative
legislative body. The General Assembly is the nearest to such a body but,
has it displaced 'Consent' as the foundation of law creation in international

law? In the Reparation Case, the World Court paved the way towards

democratic law-creating when it declared that the United Nations has an
'Objective personality'; that is to say, it exists in spite of and irrespective
of its recognition by non-members and its actions with non-members are
governed by rules of international 1aw.33 But the General Assembly has been

ondowed with specific powers which over the years it has extended with the

acquiescence of the members of the Security Council. Its Resolutions regard-
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ing colonialism carry more than two thirds positive vote and the charter
specifically charged it with matters concerning colonial peoples. The bulk of
its membership have themselves emerged from colonial domination. In these
circumstances, it will be diffic_:ult to resist the conclusion that once it is
accepted that the Resolutions create law, such a law has objective existence,

The Resolutions derive their legal character from the conscious
practice of the bulk of the members of the General Assembly within and
outside the United Nations both of which reveal an affirmation of the general
trend towards decolonization since the sixties. Evidence of the outside
practice can be seen in the actions and reactions of states in, for instance,
the Goa incident ,34 the Vietnam War35 and the practice of the OAU. 367

LIBERATION STRUGGLE UNDER THE UN CHART ER

Having declared colonialism illegal and recognized the legitimacy of armed
struggle for national liberation, the question arises as to the compatibility
of this with the relevant provisions of the Charter denouncing the use of
force. First national liberation movements are not members of the United
Nations and it would therefore seem that its provisions prohibiting the use
of force do net apply to them. But the United Nations has an objective
personality and its General Assembly and Security Council are charged with
the function of maintaining world peace and security. If war for the main-
tenance of colonialism is dubbed an 'aggressive war', then the legality of
armed struggle for national liberation would securely rest on self-defence
recognized in Article 51 of the Charter. It is, however, one thing to say
that colonialism and its practice is illegal, and it is another thing to say its
armed support constitutes aggression. In any event self-defence as contained
in the Charter and in traditional law is a right appertaining to states and not
to quasi-international persons. Perhaps the illegality of colonialism would
provide a legal cover for states that openly support liberation movements
for then, they could argue that their actions no longer constitute interven-
tion since the practice of colonialism has been outlawed. But what is
aggression?

The problem of defining aggression has weakened the interpretation
and application of certain provisions of the Charter, especially Articles 2(4)

and 51. The socialist practice considers all imperialist and colonialist wars
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Colonial titles were legally acquired under the pPrimitive rules of law in
operation between the fifteenth and seventeenth centuries, but modern
practice has nullified this title thus generating a new legal principle.
Armed struggle for national liberation is in a Way an assertion of the right
to territorial title. The use of force for the general settlement of disputes
has been outlawed except for self-defence. If colonialism is violence in
continuum, then it seems clear that armed struggle for national liberation
constitutes self-preservation in order to practice self-determination,

CONCLUSION

the United Nations but in reality the business of the oppressed peoples.
Inroads have been laid into the traditional rules of international law which
rules fell short of coping with international regime of oppression that has
become the dominant feature of international relations. This development
arose from the decisive impact on the international system resulting from
the emergence of socialism in the larger areas of mankind and the develop-
ment of certain rules of law in conformity with its practice. This new
phenomenon constitutes in the main both a challenge and a change to orthodox
rules of international law., Added to this is the re-emergence of developing
nations and their general unity in approaching serious problems of world
peace and whose practice has also subverted traditional rules of international
law. Both these developments have legitimized armed struggle for national
liberation,

It is a hopeless exercise to look into existing rules of international
law to find an answer to the legality of liberation struggles. Such an
exercise would definitely lead to a negative conclusion., This, however,
1s an exercise the essence of which has already been altered by the
dynamic changes in International relations. It is also just as hopeless an
exercise to seek for the rules of law in the writings of publicists unless
these make effort to interpret modern general state practice., A thorough
analysis of modern Practice clearly shows that the legal will of the bulk of
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mankind has developed as & negation of hitherto established rules. This,
however, has been made possible because of the inherent weakness of the
system of international law itself in that it has 1o legislative organ or
judiciary to declare certain law-making exercises illegal. Rather, subjects
of international law are the exclusive law-making organ in international
relations. Although at the time thic phenomenon acquired its legitimacy,
subjects of international law as defined by that law excluded the developing
countries and the socialist states, the 'old' states now feel embarrassed at
the logical application of the rules developed in the m'a'm.by them. Serious
consequences for future development of international law in general and its
application to armed struggle for national liberation is the tendency towards
bipolarity (West on the one hand and East on the other with the developing
nations generally gravitating towards the East).

1f colonialism is illegal and armed struggle for national liberation
legal, what are the legal consequences of illegal acts in international law
and how are they to be implemented? Underlining the answer to this question
is the veritable fact characteristic of the power struggle in international
relations, that international law as sumes high subjectivity where fundamental
interests are at stake. What is ‘right' for one becomes 'wrong' for the other.
This situation is reminiscent of that described by Karl Marx: "There is here,
therefore, an antimony, right against right both bearing the seal of law of

exchanges. Between equal rights force decides.”
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In the case of Zimbabwe for instance, the underlining fear of the white
minority regime in agreeing to a majority rule is the probable loss of
territory to the Africans although the rebel leader lan Smith couches

his protest in a racial garb of protecting the so-called western
civilization.

For a thorough discussion on the first Resolution, see ].A.C.
Gutteridge, The United Nations in Changing World. Manchester

University Press, 1969. The text of the Resolution is also published
at Appendix 5.

It is thus asserted in paragraph 1 of the Declaration that, "The
objection of peoples to alien subjugation, domination and exploitation
constitutes a denial of fundamental human rights, is contrary to the
Charter of the United Nations and is an impediment to the promotion
of world peace and co-operation."
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