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A R M E D S T R U G G L E FOR N A T I O N A L L I B E R A T I O N AND I N T E R -

N A T I O N A L L A W 

A M E C H l UCHEGBU"^ 

I n t e r n a t i o n a l r e la t i ons of p o s t - W o r l d War I I have become charac ter i sed 

by armed s t rugg le of an i n t e r n a l charac te r aimed at the over throw of 

var ious systems of domination such as co lonia l i sm i n A l g e r i a , Guinea 

B i ssau , Mozambique and Ango la ; i m p e r i a l i s m as i n Vietnam and Angola ; 

apartt ie id po l i cy as i n Azania (South A f r i c a ) and m i n o r i t y r u l e as i n 

Zimbabwe. The phenomena of the use of force i n these ways have attracted 

analyses and responses by concerned scholars f r om var ious d isc ip l ines 

and ideological camps. Some imbued by genuine des ire f o r w o r l d peace, 

others as agents of v a r i o u s other causes. An examination of the 

l iterature on nat ional l i b e r a t i o n struggle i n A f r i c a revea ls a staggering 

confusion of ideas emerging f rom the analyses of the same fac t s . A sceptic 

could r i g h t l y say that the combatants i n the f i e l d have t h e i r academic counter-

parts i n ideas . 

I n the sphere of i n t e r n a t i o n a l l a w , however , attempts made to apply 

ru l e s of law to l i b e r a t i o n struggles have also not produced consensus. The 

d i f f i c u l t y h e r e l i e s i n the changing s t r u c t u r e of i n t e r n a t i o n a l re la t i ons with 

the emergence of soc ia l i s t states and developing c o u n t r i e s . The slow 

recogn i t i on of the change and i n most cases, i t s blatant denial by respecters 

of i n t e r n a t i o n a l status quo has also added to d o c t r i n a l prob lems. I t i s possible! 

to argue that the l aw r e l a t i n g to l i b e r a t i o n s trugg le i s p o l i t i c a l l y charged 

(as compared f o r instance to I n t e r n a t i o n a l Economic Law) and, t h e r e f o r e , to 

enter into a d iscourse of the law of armed conf l i c t of t h i s type is i n essence 

to p l a y p o l i t i c s . The logic of t h i s th ink ing must recogn ize , however , that 

the v e r y ru l e s of t h i s law must themselves have been the product of the 

p o l i t i c a l charac ter of armed c o n f l i c t . 
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This i s not to deny the genuine dilemma of some in ternat i ona l lawyers 

who believe that laws are si lent i n the heat of battle and are r e v i v e d i n the 

wake of peace. T h i s , however , has not dissuaded analyses of the law 

applicable durante i n bello and indeed most of the l i t e r a t u r e on the subject 

is concentrated h e r e . Th i s i s so p a r t l y because of the nature of l i b e r a t i o n 

struggles and p a r t l y because of the h i s t o r i c a l l y determined r u l e s of i n t e r -

national l a w . Thus f o r instance one of the basic r u l e s of the law enunciates 

that p r i m a f a c i e , armed struggles by the nationals of a state i n the t e r r i t o r y 

of that state f a l l s w i t h i n the sanctuary of that state 's j u r i s d i c t i o n into which 

it is f o rb idden to probe . 

I n t e r n a t i o n a l law does not concern i t s e l f w i t h the nature of the 

p o l i t i c a l system operated by i t s subject . T h i s system is f r ee to be explo i tat ive 

d i c t a t o r i a l , oppressive etc . , so that when the nationals of an oppressive 

system r e s o r t to arms to reso lve t h e i r fundamental contrad i c t i on w i t h that 

system, i n t e r n a t i o n a l law cons is tent ly keeps away. Given the nature of 

every l e g a l system, armed struggle as a means of effecting changes is 

essent ia l ly t reasonable , punishable by the munic ipa l law of that state . The 

s i tuat i on , however , assumes an i n t e r n a t i o n a l complexion where (a) the l i ves 

and p r o p e r t y of aliens are affected; (b) the conf l i c t i s of such a magnitude as 

to d i s r u p t i n t e r n a t i o n a l peace and s e c u r i t y ; (c) t h e r e is i n t e r v e n t i o n by any 

other state or i n s t i t u t i o n on behalf of o r i n support of the l i b e r a t o r s . Once 

this happens, the ru les of i n t e r n a t i o n a l law come into p l a y . G i v e n , however , 

modern i n t e r n a t i o n a l r e l a t i o n s , i t can be maintained that nat ional l i b e r a t i o n 

struggle (which i s an extreme form of a c i v i l d isturbance) has an i n t e r n a t i o n a l 

dimension ab i n i t i o . A n a l y s i s of i t s legal character r e q u i r e s a three -s tage 

examination which corresponds to the three phases of what nat ional l i b e r a t i o n 

struggle r e a l l y means. T h i s w i l l invo lve an examination of (a) the l e g a l i t y of 

national l i b e r a t i o n struggle - jus ad be l lum; (b) the law applicable i n the con-

duct of operat ions - jus i n bello and the law applicable after v i c t o r y jus post 

bellum. The purpose of th is p a r t i c u l a r paper i s to attempt an analysis of the 

f i r s t category . The exerc ise of necess i ty compels c l a r i t y as to the meaning of 

'armed s trugg le f o r nat ional l i b e r a t i o n ' 

CONCEPT OF N A T I O N A L L I B E R A T I O N . , 

The concept of armed s trugg le f or national l i b e r a t i o n is unknown to i n t e r -
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national law which, i s concerned with 'War ' as a contest between subjects of 

international law. Hugo G r o t i u s , as far back as the seventeenth century, posed 

the question ftwhat is w a r ? " . F o r him " w a r is a condition of those contending 

by force , viewed simply as such^'.''^ He distinguished between just and unjust 

war in the context essential ly of war between states . S i n c e Grot ius , however, 

'war* in fact and 'war ' in law has been a source of confusion essential ly becaus 

for a legal war to exist , there must be a declaration of war which need not be 

accepted by the party . It seems, however, agreed that declaration is no longer 

a requirement nor i s legal war synonymous with actual combat. War , as 

Grotius a s s e r t s , i s a condition not a contest. War generally implies armed 

2 

conflict or struggle but i s not sjoionymous with i t . War i s normally waged by 

the military apparatuses of and between states. 

On a national l e v e l , the phenomenon of armed struggle assTunes a 

different dimension. "When a party is formed within the state which ceases to 

obey the sovere ign " , snys Vattel> "and i s strong enough to make a stand 

ago-inst him or when a Republic i s divided into two opposite factions and both 

sides take up a r m s , there exists a c i v i l w a r " . In this are implied varieties 

of the internal use of armed force which fall under the label of c i v i l w a r . The 

motives for the use of force can be s e c e s s i o n , change of government i . e. 

coup d'etat, ethnic disputes, revolution e t c . ^ The common denominator is the 

employment of force against the established authority of state to attain 

a certain goal. 

Neither Grotius nor Vattel was interested in the political character of 

war of which the law is a mere manifestation. C lausewitz , however, saw it 

through and declared, " w a r i s continuation of politics by other ( i . e . violent) 

means ' ' .^ Mao Tse - tung drew the logical conclusion from this and thus 

asserted that "when politics develop to a certain stage beyond which it can-

not proceed by the usual means, war breaks out to sweep the o b s t a c l e s . . . 

It c a n , t h e r ^ o r e , be said that politics i s war without bloodshed while war is 

politics with bloodshed" ^ Armed struggle i s , therefore, a misleading 

appearance for the intense political contradiction existing i n a society and 

which has developed to a point where peaceful solutions can no longer resolve 

it and so the use of force i s resorted to. Armed struggle i s , therefore, an 

instrument for the settlement of disputes. 

It i s n e c e s s a r y , however, to distinguish liberation struggles which is a 
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form of i n t e r n a l conf l i c t f rom the other types of conf l icts such as coup d 'etat . 

A coup i s n o r m a l l y a v io lent over throw of a government by a section of the 

m i l i t a r y o rgan of the state . I t can be achieved w i t h or without bloodshed and 

often i s a swi f t operat ion . I t has a potent ia l to lead to a w ider and long drawn 

out s t r u g g l e . I t s p r i m a r y aim is essent ia l ly se i zure of power . A l l i l l e g a l 

( f rom a munic ipa l law standpoint) use of f orce against the a u t h o r i t y of the 

state const i tutes r e b e l l i o n and as such r e b e l l i o n i s a 'orm not a manifestation 

of c i v i l w a r . A r e v o l u t i o n i s also a change brought about often by the use of 

f orce but chal lenging the socio-economic foundation of soc iety as such and 

c a r r i e d out w i t h that aim i n v i e w . I t often embraces a l a r g e sect ion of the 

community who supports i t e i ther by p a r t i c i p a t i o n or by pos i t ive acquiescence 

A r e v o l u t i o n can be the u l t imate aim of a coup d'etat o r l i b e r a t i o n s truggle . 

"Of a l l the things we have done" , dec lared Samora M a c h e l , the Pres ident 

of Mozambique, "the most important - the one that h i s t o r y w i l l r e c o r d as 

the p r i n c i p a l contr ibut ion of our generat ion - is that we understand how 

to t u r n the armed struggle into a r e v o l u t i o n ; that we r e a l i s e d that i t was 

essent ial to create a new menta l i ty to bu i ld a new s o c i e t y " . ^ 

As for nat iona l l i b e r a t i o n movement, i t i s essent ia l ly a p o l i t i c a l l y 

organized group of indigenes of a state who have r e s o r t e d to the use of 

armed force to reso lve t h e i r di f ferences w i t h 1h.e establ ished a u t h o r i t y of 

the s tate . I t i s composed of persons t r a i n e d often i n f o re ign countr ies by 

the m i l i t a r y organs of those states w i t h t h e i r consent o r acquiescence. 

The movement's bases of operat ion are sometimes i n the t e r r i t o r y of other 

states and i n t h e i r own. T h e i r t h e a t r e of war is n o r m a l l y concentrated i n 

t h e i r own t e r r i t o r y but sometimes, i t may assume e x t r a - t e r r i t o r i a l dimen-

sions . The movement often has a c l e a r l y defined aim such as , i n Zimbabwe, 

' m a j o r i t y n i l e ' . T h e r e may be m u l t i p l e aims of the movement re f l e c ted i n 

the var3ring ideo log i ca l composition but t h e r e i s always a dominant declared 

a im. 

F r o m both i t s i n t e r n a l ideology ( i . e . the cohesive commonly shared 

idea which defines t h e i r goa l , s t ra tegy and tac t i c s ) and externa l aim are 

der ived the support of and condemnation by other states whose re lat ions 

w i t h the w a r r i n g state become subject of l ega l de terminat ion . A national 

l i b e r a t i o n movement may be composed of M a r x i s t s of Peking and Moscow 

leanings , n a t i o n a l i s t s , r a c i s t s , comprador bourgeoisies etc. The movement 
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is 'nat iona l ' because i t holds together indigenes of d i f f e r i n g and c o n t r a -

d i c t o r y ideas on the nature of the new society . The common denominator, 

however , l i e s i n an understanding of the immediate 'enemy' and an agreement 

that i t s idea i s ' w r o n g ' because i t i s oppressive and often exp lo i ta t ive . 

From the i n t e r n a l c ont rad i c t i on of the movement, however , i s der ived the 

ra t i ona le f o r i t s f o re ign support and aid and so also is the case w i t h regard 

to the state i t s e l f . Thus a movement w i t h a l eadersh ip of M a r x i s t leanings 

would draw support f rom the soc ia l i s t w o r l d and by the same token alienate 

support f r o m the i m p e r i a l i s t w o r l d . Yet general i n t e r h a t i o n a l law does not 

recognize a commonly shared ideology as a legit imate basis f or i n t e r f e r i n g 

i n what i t s e r i o u s l y r egards as i n t e r v e n t i o n i n the i n t e r n a l a f fa i rs of a state. 

The movement also has n o r m a l l y the support of the people from whom 

i t r e c r u i t s i t s combatants and f rom whom these get food and s h e l t e r . I t s 

tac t i c i s to operate i n small bands, often e lus ive , avoiding f r o n t a l con-

f rontat ion w i t h the m i l i t a r y forces of the s ta te . G e n e r a l l y , i t s combatants 

c a r r y arms openly and wear a d i s t i n c t i v e u n i f o r m both of which they shed 

whenever occasion demands. The l i b e r a t o r s i n the f i e l d are answerable 

to the l eadersh ip of the movement who undertake genera l r e s p o n s i b i l i t y 

for the movement and who const i tute i t s vanguard . 

Nat ional l i b e r a t i o n movement f u r t h e r d ist inguishes i t s e l f f rom other 

types of c i v i l war i n broad ly three r e spec t s . F i r s t , un l ike an u p r i s i n g , 

i t i s h i g h l y organized often wi th a h i e r a r c h y of a u t h o r i t y to which c o r r e s -

ponds r e s p o n s i b i l i t y . I t s operat ion i s elusive and mobi le . Secondly, unl ike 

a coup d 'e tat , the movement der ives i t s r e c r u i t s f r om the c i v i l i a n population 

f rom whom i t der ives p o l i t i c a l and m o r a l support . T h i r d l y , the movement 

c a r r i e s on a de l iberate po l i cy of systematic long drawn-out conf l i c t 

( p r o t r a c t e d s trugg le ) the idea being to d r a i n the economic res istance of 

the state and weaken the morale of the state combatants. The aim. of the 

movement is l i b e r a t i o n f rom a def inite f o r m of oppress ion . I t i s l i b e r a t i o n 

because there is oppress ion . I t i s a s t rugg le because there i s res i s tance . 

The struggle is p r o t r a c t e d because being m i l i t a r i l y weak i n terms of 

weaponry (normal ly a monopoly of the s tate ) , the movement has , of necessity, 

to operate c landest ine ly and i n smal l numbers . I t i s a 'movement' because its 

i n t e r n a l ideology has taken g r i p of a sizeable por t i on of the population who 

wish i t success. Success involves not only the se izure of p o l i t i c a l power -
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the fountain of oppression - but also the suppression of the over thrown idea 

and the persons who c h e r i s h , support and worked for i t . The s t rugg le , i t 

must be no ted , i s not against persons who uphold a g iven idea. I n f i n e , a ^ 

nat ional l i b e r a t i o n movement is an organized group of indigenes of a state j 

const i tuted to wage armed struggle against i n s t i t u t i o n a l i z e d oppression i n 

t h e i r state and having c l e a r l y defined purposes to be achieved by wrenching 

p o l i t i c a l power f rom the admin is t rators of the state apparatuses i n order to 

i n s t a l and subsequently i n s t i t u t i o n a l i z e t h e i r own idea." The process i s a 

s t rugg le for a fundamental change which could not be reso lved by peaceful 

means. The use of armed forces i s , t h e r e f o r e , a mere manifestat ion of the 

s t rugg le of ideas . Armed struggle f or nat iona l l i b e r a t i o n i s the m i l i t a r y 

express ion of ideas i n c o l l i s i o n . ^ The s t r u g g l e , however , i s between a -̂

state and a movement w i t h i n a state . The one i s c l e a r l y a subject of i n t e r -

nat iona l l a w , the other apparent ly not . Yet to discuss the in ternat i ona l legal 

problems r e l a t i : i g to the legal character of the strugj^le, i t seems inevitable 

that the status of the movement should be ascerta ined and therea f ter the 

' j u s t ' and 'un just ' character of the s truggle determined . '/ 

S T A T U S O F N A T I O N A L L I B E R A T I O N M O V E M E N T S \

E v e r y lega l o rder defines who are i t s subjects and by impl i ca t i on i t s i.^d 

ob jects . I t does so e i ther by la3rLng i t s own c l e a r l y defined ru les f o r so 

determining or by endowing the a l r e a d y ex is t ing subjects the power to do so, 

g i v i n g them i n some instance c e r t a i n guidel ines to avoid a r b i t r a r i n e s s . I n 

i n t e r n a t i o n a l l a w , states ( i t s subjects) decide when a new subject is born 

and they do so through r e c o g n i t i o n . I t seems that i n the case of new states 

the c r i t e r i a l a i d down i n the Mont iv ideo Convention (1933)'''*^ have been 

g e n e r a l l y accepted as guidel ines f o r states i n the exerc ise of t h e i r sovereign 

r i g h t s to determine the existence of a new subject . I n the absence of u n i v e r s a l 

r e c o g n i t i o n , r u l e s of i n t e r n a t i o n a l law come int i being on ly between subjects 

that have recognized each o ther . I n th is l ies the r e l a t i v i t y of recogn i t i on . 

As r e g a r d s the status of nat ional l i b e r a t i o n movements, i t i s c lear 

t h a t , on the appl i cat ion of the Mont iv ideo c r i t e r i a , they could not be regarded 

as r i p e for r e cogn i t i on and, t h e r e f o r e , the l e g a l i t y or otherwise of t h e i r 

armed struggle automatica l ly vanished f r o m the purv iew of in ternat iona l law 

and i s re legated to occurrences i n the t e r r i t o r y of a state over which that 
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state has exc lusive j u r i s d i c t i o n . However , c e r t a i n ru les of in ternat iona l 

law apply to t h e i r combat operations wi th the state m i l i t a r y f o r ces . I f the 

argument i s c a r r i e d a l i t t l e f o r w a r d t h i s s impl i s t i c view assumes cyc l i c 

complexity . The foundation and r e a l i s a t i o n of r e cogn i t i on are themselves 

the c reat i on of states exerc i s ing t h e i r sovereign r i g h t s . By the same token, 

t h e r e f o r e , these states cou ld , i f they so des i r ed , change the bases for the 

creat ion of new entrants upon whom they could confer i n t e r n a t i o n a l r ights 

and who would assume i n t e r n a t i o n a l ob l i ga t i on , a l b e i t , i n t h e i r mutual 

r e l a t i o n s . The change of t h i s bas i s , however , would according to normal 

ru les r e q u i r e the re cogn i t i on by other states who o therwise would t r e a t 

recogni t i on of nat ional l i b e r a t i o n struggles i n t h e i r t e r r i t o r y as i n t e r v e n -

t ion i n t h e i r domestic a f f a i r s . 

Recognit ion of nat i ona l l i b e r a t i o n movements as a subject of i n t e r -

nat ional law must be d is t inguished f rom t h e i r recogn i t i on as a be l l igerent 

force or as i n s u r g e n t s . The one concerns the l e g a l i t y of armed struggle 

for nat ional l i b e r a t i o n and the other the appl icat ion and observance of 

legal ru l e s durante b e l l o . I f the nat ional l i b e r a t i o n movement is a subject 

of i n t e r n a t i o n a l l a w , the d iscuss ion as to who i s the aggressor , the move-

ment or the s tate , w i l l f a l l into focus . T h i s w i l l also determine the l ega l 

basis of the t r i a l of any of the combatants post be l lum. 

D o c t r i n a l support f o r the v iew that nat ional l i b e r a t i o n movements 

at a c e r t a i n stage i n the development of t h e i r s t rugg le acquire the status 

of a state has come m a i n l y f rom Soviet l i t e r a t u r e . T h i s d o c t r i n e , from a 

Western or W e s t e r n - o r i e n t e d point of v i ew would seem untenable unless 

the soc io -phi losophica l basis f rom which i t was developed i s understood . 

The doctr ine s tar t s from the premise that i n p r e - c o l o n i a l times nations 

existed as d i s t i n c t groups of people bound together by a common c u l t u r e , 

occup3d.ng a def inite p o r t i o n of land wi th a developed system of government, 

l a w s , machinery f o r t h e i r implementation and as a soc ia l cohesive un i t with 

a b i l i t y to r e p e l aggression f r o m without and mainta in law and o r d e r w i t h i n . 

Th i s constitutes nat ional sovere ignty which i s ina l i enab le : "Once possessed 

of nat ional s o v e r e i g n t y " , explained G i n s b u r g , "a nat ional can be deprived 

of i t only i f the community i t s e l f is t o t a l l y destroyed . . . Thus a community 

reduced to subject s t a t u r e , though not p o l i t i c a l l y sovere ign , on the plans of 

'nat ional sovere ignty ' remains the equal of i t s independent counterpar ts . 
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12 
notwithstanding the loss of i t s f a c i l i t i e s for se l f - government" . I n con- i 

t e m p o r a r y p o l i t i c a l h i s t o r y of nat ions , however , th is doctr ine must face 

the task of explaining the status of v a r i o u s nations f o r c i b l y uni ted by a 

co lon ia l power but the struggle f o r nat i ona l l i b e r a t i o n i s the struggle not 

to r e t u r n to p r e - c o l o n i a l nat ion but r a t h e r to r e t a i n the mult inat ional 
13 

e n t i t y . I t wou ld , of course , be argued that the ent i ty i s a consensual 

assoc iat ion of subjects of i n t e r n a t i o n a l law each having an inal ienable 

r i g h t to secede and i f need be using armed struggle f o r i t s l i b e r a t i o n . The 

end product of th is th inking creates a p r a c t i c a l d i f f i c u l t y which re lates to 

the s t a b i l i t y of the in ternat iona l system. 

The Soviet doctr ine seems, however , to osc i l la te between saying 

that nat i ona l l i b e r a t i o n movements are ipso facto subjects of i n t e r n a t i o n a l 

law once they have acquired c e r t a i n t r a i t s of a state and that they ought to . 

be recognised as such.' '"^ The f i r s t cannot be s e r i o u s l y argued not because 

nations are not subjects of i n t e r n a t i o n a l l a w but because nat ional l i b e r a t i o n 

movements are not representat ive of t h e i r nat ions i n d i v i d u a l l y . They 

r a t h e r c o l l e c t i v e l y accept the de f in i t ion of t h e i r t e r r i t o r y as made by t h e i r 

co l on ia l m a s t e r . Whether they are subject f o r r e c o g n i t i o n , i s , i n the f i n a l 

a n a l y s i s , a question of leg i t imate exerc i se of a state 's sovereignty w i t h i n 

the f r a g i l e ru l e s of r e c o g n i t i o n . I t c e r t a i n l y serves no use fu l purpose to 

denounce the theory that nat ional l i b e r a t i o n movements which at c e r t a i n 

stages of t h e i r s truggle must c a l l f o r r e cogn i t i on as a subject of in ternat iona l 

law s imply by arguing at what stage th is can be done. The v e r y ru les of • 

r e c o g n i t i o n are themselves vague. T h u s , f o r example, a s imi lar question 

could be posed as to what stage i n i t s s truggle a secessionist movement « 

can be re cogn ized . Recognit ion , i t must be borne i n mind , i s a p o l i t i c a l " 

act which produces l ega l consequences. T h e r e being no duty to recognize , 

questions of nat i ona l in te res t s become dec is ive f a c t o r s that dictate 

r e c o g n i t i o n . — 

I f state p rac t i c e were to be r e s o r t e d to as evidence of the exact 

status of nat ional l i b e r a t i o n movement, t h e i r p o s i t i o n , i t is here argued, S 

has since the 1970s been that of q u a s i - i n t e r n a t i o n a l persons . States and 

organizat ions that share a common ideology w i t h the l i b e r a t i o n movement 

t r e a t the l a t t e r as i f i t were a s tate . Nat ional l i b e r a t i o n movements are 

thus present i n the de l iberat ions of the Organ iza t i on of A f r i c a n Uni ty 
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( O . A . U . ) , they enter in to agreements w i t h s tates , and i n t h e i r own r i g h t . 

I t is c l e a r , however , that the states did not c l e a r l y indicate the l ega l 

bases of t h e i r t r a n s a c t i o n w i t h the movements. 

The fact of enter ing into p o l i t i c a l r e l a t i o n s h i p w i t h nat ional l i bera t i on 

movements without the consent of , and sometimes i n opposit ion to the home 

state , removes the movement f r o m the status of objects of in te rnat i ona l law, 

thus i n t e r n a t i o n a l i z i n g t h e i r r e la t i ons not only w i t h the states t r e a t i n g 

them as such, but w i t h t h e i r home state as w e l l . The hom.e state could no 

longer (and indeed evidence does not seem to ex ist that fhey did) r e l y on 

the domestic nature of the c o n f l i c t . I t has become a struggle of an inte^--

national character w i t h i n the bounds of i n t e r n a t i o n a l l a w . V a t t e l says : 

C i v i l war breaks the bonds of society and of government, 
o r at least suspends the force and effect of them; i t gives 
r i s e , w i t h i n the N a t i o n , to two independent p a r t i e s , who 
r e g a r d each other as enemies and acknowledge no common 
judge. Of necess i ty , t h e r e f o r e , these two part ies must be 
regarded as f o rming thence fo r th , f o r a t ime at l eas t , two 
separate bodies p o l i t i c , two d i s t inc t Nat ions . Although one 
of the two par t i e s may have been wrong i n breaking up the 
u n i t y of the State and i n r e s i s t i n g the lawfu l a u t h o r i t y , 
s t i l l they are none the less d iv ided i n fac t . M o r e o v e r , who 
is to judge them and to decide which side is i n the wrong 
and which is i n the r i g h t ? They have no common super i o r upon 
e a r t h . They are there fo re i n the s i tuat ion of two Nations 
which enter into dispute and, being unable to agree , have 
recourse to arms . l6 

Thus , i t would seem absurd to t r e a t armed struggle f o r national l i b e r a t i o n 

as an event o c c u r r i n g and there f o re being w i t h i n the exc lus ive j u r i s d i c t i o n 

of the state . Once i t i s c lear that a state has r e s o r t e d to the use of i t s 

m i l i t a r y forces to combat a c l e a r l y defined p o l i t i c a l l y motivated group of 

indigenes themselves us ing armed force i n negation of the a u t h o r i t y of 

that s tate , r e l y i n g and gett ing the support of sizeable members of that 

state , the s i tuat i on descr ibed by V a t t e l comes in to being. The fact 

immediately ca l l s for the r e a c t i o n of other states f r om which the struggle 

got i t s i n t e r n a t i o n a l c h a r a c t e r . 

The temptation of t r e a t i n g nat ional l i b e r a t i o n movements as state's is 

der ived also f r om the modern i n t e r - r e l a t i o n s h i p s among states. Given the 

growing interdependence and i n t e r c o u r s e , the f o r e i g n element i n any 

given state has become big such that any ser ious disturbance in that state 

4 
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provokes i n t e r f e r e n c e to protect the i n t e r e s t . T h i s i s apart f rom i m p e r i a l i s t 

trends of demarcat ing spheres of influence which often correspond to 

spheres of i n t e r e s t , so that an armed challenge to a state has f r om the 

beginning, i n i n t e r n a t i o n a l complexion which genera l ly often po lar izes be-

tween i n t e r e s t s that des i re a s t r u c t u r a l change i n the i n t e r n a t i o n a l system 

to r e f l e c t the wider i n t e r e s t s , and those who would accept the apparent 

just cause but on po l i cy ground oppose i t because of the negative effect 

such a change would b r i n g . What appears to be a nat ional s t rugg le i s 

there fore i n t e r n a t i o n a l and the agents of such struggle are of necess i ty 

i n t e r n a t i o n a l . The combined fac tors of the loss of a u t h o r i t y of the state 

over the movement and the enter ing into r e l a t i o n s by other states w i t h 

the movement i n i t s own r i g h t s gives the movement i t s q u a s i - i n t e r n a t i o n a l 

c h a r a c t e r . The question that a r i ses now i s whether the struggle is l a w -

fu l not by nat ional standard but by i n t e r n a t i o n a l l a w . 

JUST A N D UNJUST WAR 

In i t s evo lu t i on , the idea of just and unjust w a r s had a strong r e l i g i o u s 

connotation.' '^^ Whose war was just was not eas i ly determined and i t was 

possible f o r the contending p a r t i e s to be waging a just w a r . Th i s arose 

from the inherent d i f f i cu l t ies i n determining exact ly what was ob jec t ive ly 

' j u s t ' . T h i s d i f f i c u l t y l ed to a shift i n emphasis to aggressive and defen-

sive w a r , the one being i l l e g a l , the other l e g a l . One th ing was however 

c l e a r . I n customary in te rnat i ona l l a w , war is a leg i t imate means f o r 

se t t l ing d isputes . 

Gro t ius was at pains to categor ize occasions of ' j u s t ' ' a n d 'un just ' 

w a r . Unl ike V a t t e l , Gro t ius was of the s t rong impress ion that armed 

r e v o l t against the sovere ign a u t h o r i t y cannot be ' j u s t ' and i n any case 

i t is f o r h im p r i v a t e w a r . M o d e r n t h i n k i n g on the subject has become 

d iv ided . Although i t may be conceded that those who challenge the 

author i ty of a state may have a ' j u s t ' cause, i t is genera l l y regarded as 

the i n t e r n a l a f f a i r s of that state unless f o r e i g n v i t a l i n t e r e s t s are at stake. 

Soc ia l i s t j u r i s p r u d e n c e has r e v i v e d the theory of ' j u s t ' and 'unjust ' 

war and applied i t not only to i n t e r - s t a t e wars but t o w a r s of national an-ssr-

18 

l i b e r a t i o n movements. F o r i t s t3rpical f o rmulat i on i t is thus asserted , 

"the nat ional l i b e r a t i o n war of a dependent people against the co lonia l 
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power w i l l always be a j u s t , defensive war from the p o l i t i c a l as w e l l as 

the legal standpoint , independent of who i n i t i a t e d the m i l i t a r y act ion . . . 

Th is means that the nat ional l i b e r a t i o n war begun by a dependent 

d isenfranchized people w i l l r epresent but a l a w f u l act on i t s p a r t i n r e s -

ponse to acts of aggression committed e a r l i e r by an i m p e r i a l i s t state which 

led to the f o r c i b l e enslavement of the said people and the t e r r i t o r y which i t 

19 

occupies" . 

I n t h i s , the l ega l charac ter jof armed struggle f o r n a t i o n a l l i b e r a t i o n 

is const i tuted and d e r i v e d f rom the i l l e g a l character of the occupation of 

the co lonies . No examination was made as r egards t i t l e to co lonia l lands 

and the t r e a t i e s f r o m which th is was p u r p o r t e d to be d e r i v e d . I n one 

assert ion three important l ega l p r i n c i p l e s were juxtaposed i n a sweeping 

s t roke . These c a l l f o r cons iderat i on . 

Colonial t i t l e s were f a c t u a l l y d e r i v e d f rom conquest but l e g a l l y from 

t r e a t i e s entered into between the chiefs and the var ious t r a d i n g companies 

mandated by t h e i r v a r i o u s s tates . The terms of these t rea t i e s were simple 

and contained main ly conditions f o r state t r a d i n g and u n i l a t e r a l obligations 

undertaken by the chiefs to see t o i t that the l e t t e r of the t r e a t y was 

e f fect ive ly c a r r i e d out . I t i s not s u r p r i s i n g that i n t e r n a t i o n a l law evolved 

the r u l e of equal and unequal t r e a t i e s , the l a t t e r being denounced as of no 

legal f o r c e . The problems that beset the not ion of equal and unequal 

t r ea t i e s were of the type that confronted ' j u s t ' and 'unjust ' w a r . That i s , 

the c r i t e r i o n f o r determining equal i ty and as to what subject -matter should 

' equal i ty ' r e f e r t o : the status of the s ignator ies or to the subject -matter of 

the t r e a t y s t i p u l a t i o n . I n t r a d i t i o n a l i n t e r n a t i o n a l l a w , the v a l i d i t y of 

t r e a t i e s r e s t s main ly on the f r e e consent of the p a r t i e s f r e e l y g iven . This 

makes the l e g a l i t y of t r e a t i e s of annexation of colonies on whether the 

consent of the chiefs (assuming a u t h o r i t y to conclude t r e a t i e s on t h e i r par t ) 

-was f r e e l y obtained. The notion of conquest, annexation and co lonia l ism 

negates the concept of a ' f ree consent' and cannot by modern in ternat i ona l 

l a w , confer l eg i t imate t i t l e to a t e r r i t o r i u m n u l l i u s . However , the ru les of 

in te rnat i ona l law as i t then obtained regarded the t e r r i t o r i e s of the A f r o -

A s i a n people as ' t e r r i t o r i u m n u l l i e s ' , which t i t l e was obtained not so much 

by conquest but by a continuous d i s p l a y of sovere ignty . T h i s impl i ed i n some 

instances the so - ca l l ed d i s covery and i n most cases the continuous exclusion 
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of o ther c o l o n i a l i s t s . The j u r i d i c a l re la t i onsh ip between the indigenous 

peoples and the co lonia l is ts was outside the purv iew of s t r i c t in te rnat i ona l 

l a w . T h e impl i cat ion s t i l l remains that r e b e l l i o n by the indigenous population, 

even i f i t were to be continuous, d id not affect the t i t l e of the c o l on ia l i s t , the 

indigenous people and t h e i r t e r r i t o r i e s being objects not subjects of i n t e r -

nat i ona l l a w . Th is development l ed to the absurd r e s u l t that a state i n i n t e r -

nat iona l law i s not only the physical geographical l ocat ion of a g iven people 

but the sum t o t a l of a l l such places over which a government exerc ises 

exc lus ive sovere ignty . . 

M o d e r n internat iona l law has begun to y i e l d to the dynamic changes 

i n the system of in ternat iona l r e l a t i o n s . The problem w i t h the legal character 

of armed struggle f or nat ional l i b e r a t i o n i s also that of what has become 

known as ' i n t e r - t e m p o r a l l a w ' . Assuming the l e g a l i t y of a co lonia l conquest, 

a cqu is i t i on and occupation at the time can, i n modern general p a r t i c u l a r 

p r a c t i c e of states negate th i s l eg i t imate acqu is i t i on . To argue , as soc ia l i s ts -

j u r i s p r u d e n c e attempted to do, that co lon ia l conquest was an act of aggres-

sion which was i l l e g a l ab i n i t i o and there fo re cannot be l e g i t i m i z e d , i s to 

gloss over established ru les at the epoch of c o l on ia l i sm. I t seems c lear 

enough that the acquis i t ion , no matter how m o r a l l y reprehens ib le i t appears 

today, was lega l but i t is now a new argument to consider i f i t continues to 

be so. 

M a r x Huber i n the I s land of Palmas Case made the p o i n t , " t h a t a 

j u r i d i c a l fact must be apprec iated i n the l i g h t of the law contemporary wi th 

i t , and not the law i n f orce at the t ime when a dispute i n r e g a r d to i t ar ises 

20 

or f a l l s to be s e t t l e d " . Fo l l owing h a r d on t h i s , the learned judge re j e c ted 

the not ion of t i t l e to t e r r i t o r y put f o r w a r d by the United States and accepted 

the Nether lands submission that , "a t i t l e to a t e r r i t o r y i s not a legal r e l a t i o n 

in i n t e r n a t i o n a l law whose existence and elements are a matter of one single 

moment. . . the changed conditions of law developing i n l a t e r times cannot 

be ignored i n judging the continued l ega l value of r e la t i ons w h i c h , instead 

of being consummated and terminated at one single moment, are of a 

21 

permanent c h a r a c t e r " . Evidence of the challenge to the l e g a l i t y of co lonial 

acquis i t ion has so f a r r e s ted on the l e g a l i t y of the nat ional l i b e r a t i o n move-

ments themselves , t h e i r i n t e r n a t i o n a l support by i n t e r n a t i o n a l inst i tut ions 

such as the Organ izat i on of A f r i c a n U n i t y and the United Nations and 
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ind iv idua l states such as the ent i r e soc ia l i s t states , and most A f r o - A s i a n 

states . I n the case of i n d i v i d u a l s tates , prac t i ce has been f ragmentary 

'a lthough consistent w i t h the soc ia l i s t and some A f r i c a n s tates . I n the 

United N a t i o n s , however , the prac t i ce has become organized . The a r g u -

ment centres on two main p o i n t s : ( i ) that co lon ia l i sm has become i l l e g a l 

and ( i i ) co lon ia l peoples have a r i g h t of s e l f - d e t e r m i n a t i o n . The second 

implies but i s not n e c e s s a r i l y coterminous w i t h the fact that the continued 

admin i s t ra t i on of co l on ia l lands is ipso facto i l l e g a l . 

C O L O N I A L I S M AND T H E L A W 

I n t r a d i t i o n a l i n t e r n a t i o n a l l a w , co lonia l i sm and i t s prac t i ce was outside 

the pale of the l a w . I n modern i n t e r n a t i o n a l r e l a t i o n s , however , colonialism 

has acquired a terminus technicus and i t s p r a c t i c e e x t r a - t e r r i t o r i a l effect. 

Th is ar i ses f r om the emergence of p o l i t i c a l consciousness and national ism 

evident i n the so - ca l l ed p r o l i f e r a t i o n of the w o r l d community by new subjects 

of i n t e r n a t i o n a l l a w . The r u l i n g classes and the masses of the independent 

states often share a common bond of c u l t u r e , language, r a c e , h i s t o r i c a l 

and c o l on ia l experience w i t h those i n co lon ia l bondage. T h i s means that when 

one i s f ree i t endeavours to assist the other towards freedom. Besides, the 

v e r y l ega l s t r u c t u r e of co lonia l ism which defines a co lonial t e r r i t o r y as 

const i tut ing p a r t of the metropole hampers and l i m i t s the sovere ignty of the 

newly emergent states ex i s t ing i n the same geographical m i l i e u . Co-

o rd inat i on of f o re ign po l i c ies i n A f r i c a or the Caribbean for instance , 

must of necess i ty exclude the colonies i n the r e g i o n and th i s exclusion quite 

often makes a sham of these p o l i c i e s . Yet the f o r e i g n pol ic ies of the metro -

pole can be appl ied i n the colonies even when this offends the movement 

towards r e g i o n a l s e c u r i t y system. 

The approach of the newly emergent states and the soc ia l i s t community 

(the chal lenging agents to the t r a d i t i o n a l norms of in te rnat i ona l re la t ions ) 

have bordered on three main fac tors sometimes i n c l u s i v e , at other times 

exc lus ive . Is co lon ia l i sm against human r i g h t s and t h e r e f o r e i l l ega l ? Or is 

co lonia l ism against the p r i n c i p l e of se l f -de terminat ion which i s i t s e l f ' a 

legal r i g h t and t h e r e f o r e i l l ega l ? Has the development of contemporary inter-

national law made t i t l e to the co lon ia l t e r r i t o r y i l l e g a l and there fore i ts 

continued occupation i l l ega l ? 
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As r e g a r d s the f i r s t quest ion , i t must be pointed out that the ' r i g h t ' ' 

appertains to 'humans' i n t h e i r i n d i v i d u a l or associated selves . I t i s a ' 

l ega l not a social r i g h t and the duties are bestowed on the state and i t s^ 

apparatus to ensure i t s protec t ion and enjoyment. Human r i g h t s assume the 

p o l i t i c a l s t m c t u r e of society w i t h i n which the r i g h t s are contained. I n ^ 

t h i s way i t became possible to make co lon ia l i sm compatible w i th human 

r i g h t s and the r i gh ts belong to a l l nat ionals who are human.. 

Co lon ia l i sm as an antithesis t o nat iona l s e l f - d e t e r m i n a t i o n i s welded 

to the l eg i t imacy of t i t l e s to co lon ia l t e r r i t o r y . The synthesis of indepen-

dence means a pennanent abandonment of the t e r r i t o r y by the co l on ia l i s t . 

When t h i s is achieved by armed s t rugg le f o r nat ional l i b e r a t i o n , i t (the ' 

r 

s t rugg le ) impl ies a f ight not n e c e s s a r i l y f o r t h i s or that human r i g h t f o r ' 

t h i s can be granted without loss of t e r r i t o r y , but f o r r e l i n q u i s h i n g and 

occup3rLng the def inite t e r r i t o r i a l boundary the adminis t rat ion of which i s 
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a s ine qua non to enjoying s e l f - d e t e r m i n a t i o n . When co lonial ism assumes 

a r a c i a l f o r m l i k e aparthe id , the l i b e r a t i o n stiniggle assumes a t e r r i t o r i a l 

and r a c i a l charac ter . I n th is p a r t i c u l a r instance the system of apartheid i s 

fundamental ly r e l a t e d and indeed d e r i v e d f rom the h i s t o r i c a l character of 

t i t l e to t e r r i t o r y . ^ 

Since the s i x t i e s , the enlarged Uni ted Nations has been at pains to 

dec lare that co lonia l i sm is c o n t r a r y to the p r i n c i p l e s of general i n t e r -

nat iona l l aw and the law of the C h a r t e r and t h a t , t h e r e f o r e , armed struggle 

f o r nat i ona l l i b e r a t i o n i s leg i t imate because i t i s defensive. In tervent ion 

on behalf of the ' l i b e r a t o r s ' has also been r e g a r d e d consistent w i t h r u l e s * 

of l a w . Two main reso lut ions of the General Assembly c a l l for examination. ^ 

T h e y are Reso lut ion 151A(XV) and Reso lut ion 2908 ( X X V I H ) . ^ ^ The f i r s t ^ 

is on the g r a n t i n g of independence to co lon ia l countr ies and peoples (1960) 

and the other i s on the implementation of t h i s r e s o l u t i o n (1972). 

I n Reso lut ion 1514-, the negative aspects of co lonia l ism w e r e recounted 

and l i n k e d w i t h the p r i n c i p l e s of fundamental human r i g h t s , but at the same 

time made separate f r o m them. Colonia l ism contradic ts the notion of human 

r i g h t s but i t s e l iminat i on i s a task which transcends that of human r ights 

as such. Co lon ia l i sm i s incompatible w i t h the notion of i n t e r n a t i o n a l peace 

and s e c u r i t y which are the fundamental p r i n c i p l e s of the United Nations 

C h a r t e r . The Resolut ion f u r t h e r d e c l a r e s , " that the process of l i b e r a t i o n 
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an end must be put to co lonia l ism and a l l pract i ces of segregation and 

d i s c r i m i n a t i o n associated w i t h i t " . No date was f ixed for t erminat ing 

co lonia l i sm but i t seems c l ear enough that the m a j o r i t y of the states of 

the w o r l d d e s i r e the end to the p r a c t i c e s of co lonial ism i n "a speedy 

and uncondi t ional w a y " . 

L i b e r a t i o n s t rugg le i s a dominant feature of the late twent i e th 

c e n t u r y and hence the Resolut ion dec lares , " t h a t a l l peoples have an 

inal ienable r i g h t to complete freedom^ the exerc ise of t h e i r sovere ignty 

and t h e i n t e g r i t y of t h e i r nat iona l t e r r i t o r y " . I h e concept of 

inal ienable r i g h t s can he f ound i n v e r y many const itut ions of nations but 

here the members of the UN hav ing b o r r o w e d i t posed i t against co lon ia l i sm. 

Having f o r c e f u l l y denounced co lon ia l i sm, the Resolut ion now addresses 

i t s e l f to i t s r e s i s t a n c e . " A l l armed act ion or r e p r e s s i v e measures of a l l 

kinds d i r e c t e d against dependent peoples shal l cease i n o r d e r to enable 

them to exerc ise peacefully and f r e e l y t h e i r r i g h t s to complete independence, 
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and the i n t e g r i t y of t h e i r nat i ona l t e r r i t o r y shal l be r e spec ted " . I t may 

be asked, however , how the co l on ia l power i s expected to reac t when con-

f ronted with armed attack against i t s m i l i t a r y forces f i gh t ing to r e t a i n 

co l on ia l i sm. The Reso lut ion gave no c lue . I t contented i t s e l f by announcing 

the r i g h t of the dependent t o l i b e r a t e themselves f r o m co lon ia l i sm. The 

Resolut ion i s also s i l ent as to whether i t is l eg i t imate f o r nat ional l i b e r a t i o n 

movements to use arms f o r the purposes of deco lonizat ion . A s tra ined i n t e r -

p r e t a t i o n of the prov i s i ons of the Resolution seems to i m p l y the v a l i d i t y of 

armed attack for nat iona l l i b e r a t i o n . Having denounced use of armed force 

against colonized peoples, the Reso lut ion declares that " a l l peoples have the 

r i g h t to s e l f - d e t e r m i n a t i o n ; by v i r t u e of that r i g h t they f r e e l y determine 

t h e i r p o l i t i c a l status and f i ' ee ly pursue t h e i r economic, social and c u l t u r a l 

development". The impl i ca t i on of th is statement together wi th others already 

c i ted is that the cont inuation of co lonia l i sm constitutes an infr ingement of the 

•r ights ' of the dependent peoples and, t h e r e f o r e , a breach of the duty 

a r i s i n g f rom the D e c l a r a t i o n . Armed struggle f o r nat iona l l i b e r a t i o n i s thus 

an asser t i on of the inherent r i g h t f or se l f -de terminat i on and i t s res istance a 

breach of duty , not only to desist f r o m the use of f orce i n such situations 

but also to discontinue co lon ia l i sm speedily and uncondi t iona l ly . Th i s i n t e r -
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p r e t a t i o n i s r e i n f o r c e d by the Resolution of 1972 (twelve years l a t e r ) . I n 

i t , the Genera l Assembly rea f f i rmed t h a t , "the continuation of co lonial ism 

in a l l i t s f o r m s , i n c l u d i n g . . . the waging of co lonia l w a r s to suppress the 

nat ional l i b e r a t i o n movements of the co l on ia l T e r r i t o r i e s i n A f r i c a . . . is 

26 

incompatible w i t h the Char te r of the Uni ted N a t i o n s " . T h i s p r o v i s i o n 

removes armed struggle and i t s r es i s tance against decolonization f rom the 

sphere of domestic j u r i s d i c t i o n , but the quest ion of the l e g a l i t y of armed 

struggles remains unset t led . A l though the 1972 Reso lut ion said much about 

giving " m a t e r i a l assistance" to the l i b e r a t i o n movements, p rac t i ce has 

t r a n s l a t e d t h i s to mean the supply of weaponry and, t h e r e f o r e , a r e c o g -

n i t i o n of the l e g a l i t y of armed struggle f or l i b e r a t i o n . I n the Resolut ion on 

t e r r o r i s m , however , the Genera l Assembly no longer minced words for i t 

"upholds the l eg i t imacy of . . . t h e i r s t r u g g l e , i n p a r t i c u l a r the struggle of 

nat ional l i b e r a t i o n movements, i n accordance w i t h the purpose and pr inc ip l e s 

of the C h a r t e r and the r e l e v a n t reso lut i ons of the organs of the United 

Nat i ons . "^^ 

I t seems c lear enough that the m a j o r i t y of states and i n th i s case, 

the m a j o r i t y o f mankind denounce co lonia l ism making i t incompatible w i th 

the Uni ted Nations C h a r t e r . The Reso lut ions , however , r a i s e d a l o t of 

theore t i ca l prob lems . To whom f o r ins tance , does the co lon ia l power owe 

the duty to decolonize? 

The Resolutions anchored the r i g h t s on the dependent people who are 

objects and not subjects of i n t e r n a t i o n a l l aw and although benef i c iar ies of 

the U n i t e d Nations are not p a r t i e s to i t . I t seems that a co lon ia l power i s 

answerable to the Genera l Assembly of the U n i t e d Natioi is and to the i n t e r -

national community at l a r g e . Although the nat iona l l i b e r a t i o n movements 

are not s ignator ies to the C h a r t e r , they are the agents of the i n t e r n a t i o n a l 

community to which they are also a p a r t , to which they are also answerable 

and f r o m which they d e r i v e t h e i r m a t e r i a l and m o r a l support . P r i m a r i l y , 

armed s trugg le f o r decolonizat ion i s d i c tated by l o c a l c ircumstances as 

read and i n t e r p r e t e d by the l eadersh ip of the movement. The p r i m a r y r e s - -

pons ib i l i t y f or the s t rugg le attaches to the people engaged i n the struggle 

and for whom the s t rugg le i s c a r r i e d out , but the u l t imate r e s p o n s i b i l i t y 

28 

is to the i n t e r n a t i o n a l community at l a r g e . T h i s community, however, 

is not a harmonious or homogeneous whole being rep le te w i t h ideo log ica l . 
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p o l i t i c a l , r a c i a l and economic c o n t r a d i c t i o n s . These r e f l e c t themselves 

i n the vo t ing p a t t e r n of the General Assembly which produces these Reso l -

u t i o n s . The duty of the co lon ia l power to decolonize i s , concre te ly speak-

i n g , owed to the m a j o r i t y of states and mankind. Whether p r i n c i p l e s of law 

f low f r o m democratic processes shal l be examined soon. 

The language of the Resolut ion is such that i t f a i l s to d i s t inguish 

between decolonizat ion and s e l f - d e t e r m i n a t i o n . The Resolut ion attempted 

to equate the two whereas i t i s c lear that the concept se l f -de terminat ion is 

broader than that of c o l o n i a l i s m . Wars of secession f o r instance come under 

se l f -de terminat i on and i t cannot be s e r i o u s l y argued that th i s i s what the 

Resolutions were about. By l i n k i n g decolonization w i t h s e l f - d e t e r m i n a t i o n , 

however , the Resolutions attempted to emphasize r i g h t s of peoples under 

co lonial ism to l i b e r a t e themselves . The Resolutions thus t r e a t co lonia l i sm 

as incompatible w i t h norms of modern i n t e r n a t i o n a l r e l a t i o n s ; as incompatible 

w i t h human r i g h t s and f i n a l l y as incompatible w i t h the p r i n c i p l e of se l f -

de terminat ion . I t seems that the l ega l consequences that would f low from 

i l l e g a l co lon ia l i sm would p r i m a r i l y r e s t on the f i r s t w h i c h , i t has already 

been s a i d , i s l i n k e d w i t h the l a s t . The negation of hxmtian r i g h t s does not 

n e c e s s a r i l y attack the basic p o l i t i c a l s t r u c t u r e of a given society. 

Al though the Resolut ions of the General Assembly are a r t i c u l a t e d i n 

t h e i r denunciat ion of c o l o n i a l i s m , can t h i s be taken to mean that co lonial ism 

is i l l e g a l because r u l e s of i n t e r n a t i o n a l law can generate f r o m the Resolutions 

of the Genera l Assembly? The l a w - c r e a t i n g potent ia l of the General Assembly 

has been a subject of much debate. The r e a l problem i s whether the 

Resolutions f a l l i n t o the establ ished p a t t e r n of making law i t s e l f established 

by custom as pronounced f o r instance i n the Asyltun Case. I f , however , 

the question i s posed as to whether modern trends i n i n t e r n a t i o n a l re la t i ons 

have affected the v e r y modes of l a w - m a k i n g , a c i r c l e is c reated . The 

p r a c t i c e to change the mode must i t s e l f conform to the establ ished r u l e s . I f 

on the other hand r e s o r t i s had to the more concrete p r o v i s i o n of the 

Statute of the W o r l d C o u r t , mat ters would become eas ier and c l e a r e r . I t i s 

an u n f r u i t f u l exerc i se to go into endless discuss ion as to whether the 

prac t i ce of states w i t h i n the UN constitutes a prac t i ce c a r r y i n g opinone j u r i s 

and t h e r e f o r e l a w - c r e a t i n g . I t is as c l ear as noon-day that the Resolutions of 

the General Assembly cannot const i tute custom i n the sense of the Asylum 
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Case. T h e i r legal value must , t h e r e f o r e , be sought e i ther i n quas i -

consensual agreements or i n the general p r i n c i p l e s of law recognized by 

subjects of i n t e r n a t i o n a l l a w . I t w i l l be d i f f i c u l t f o r a j u r i s t to t h r o w over -

board a unanimous or m a j o r i t y Resolut ion of a w o r l d body l i k e the United 

Nations and p a r t i c u l a r l y i f such Resolutions conf i rm the p r a c t i c e of the 

m a j o r i t y outside the United Nations s imply because such prac t i ces have not 

c r y s t a l l i z e d into the h a r d l in iments of customary i n t e r n a t i o n a l l a w . I t i s 

also absurd to argue that for a genera l p r i n c i p l e to emerge, i t must contain 

t h e p r a c t i c e of the major Western lega l systems for not even i n nat ional 

31 " 

democratic systems is such a condit ion a requ i rement . 

T h e r e is yet a v e r y serious prob lem inherent i n the l a w - c r e a t i n g 

processes of in ternat i ona l l a w . Do the Resolutions create a law only for 

the p a r t i e s that voted f o r i t o r f o r the w o r l d at large? I t i s in te res t ing to 

note that f o r the co lonia l powers that voted against the two main Resolut ions , 

co lon ia l i sm is legal and fo l l owing t h e r e f r o m armed s t rugg le f or nat ional 

l i b e r a t i o n has no i n t e r n a t i o n a l l ega l s ta tus . Being mat ters f a l l i n g w i t h i n the 

competence of the co lon ia l power , that power r eserves the r i g h t "to employ 

appropr iate measures of pol ice pro tec t i on i n o r d e r to maintain law and order 
32 

i n t e r r i t o r i e s " . I t must be r e c a l l e d that i n the Asylum Case, the Wor ld 

Court d is t inguished genera l and p a r t i c u l a r custom thus g iv ing ve in to the view 

that a p r a c t i c e that i s attendant w i t h opinione j u r i s creates laws only for the 

part ies t h e r e t o . I n the absence of recogn i t i on or acquiescence by the other 

p a r t i e s , c ontrad i c t ing r u l e s of i n t e r n a t i o n a l law would ex ist w i t h i n the w o r l d 

system. This v e r y r u l e revea ls the p o l i t i c a l base of in ternat i ona l law and 

points to the fact also that two r i g h t s can v a l i d l y contest w i th each other for 

r e cogn i t i on or s u p e r i o r i t y . T h i s r e s u l t s f r om the absence of an authori tat ive 

l eg i s la t i ve body. The Genera l Assembly i s the .nearest to such a body but , 

has i t d isplaced 'Consent' as the foundation of law c reat i on i n in ternat i ona l 

law? I n the Reparat ion Case, the W o r l d Court paved the way towards 

democratic l a w - c r e a t i n g when i t dec lared that the United Nations has an ^ 

'Object ive p e r s o n a l i t y ' ; that is to say, i t exists i n spite of and i r respec t ive 

of i t s r e cogn i t i on by non-members and i t s actions w i t h non-members are 

governed by r u l e s of i n t e r n a t i o n a l l a w . But the General Assembly has been 

endowed wi th speci f ic powers which over the years i t has extended w i t h the 

acquiescence of the members of the S e c u r i t y C o u n c i l . I t s Resolutions r e g a r d -
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ing co lonial ism c a r r y more than two t h i r d s pos i t ive vote and the c h a r t e r 

spec i f i ca l ly charged i t w i t h matters concerning co lonia l peoples. The bulk of 

i t s membership have themselves emerged from co lonia l domination. I n these 

c i rcumstances , i t w i l l be d i f f i c u l t to r e s i s t the conclusion that once i t is 

accepted that the Resolut ions create l a w , such a law has object ive existence. 

The Resolutions der ive t h e i r l e g a l charac ter f rom the conscious 

prac t i ce of the bulk of the members of the Genera l Assembly w i t h i n and 

outside the United Nations both of which r e v e a l an a f f i rmat ion of the general 

t r e n d towards decolonizat ion since the s i x t i e s . Evidence of the outside 

prac t i ce can be seen i n the actions and react ions of states i n , f or instance, 

the Goa inc ident the Vietnam War^^ and the prac t i c e of the O A U . 

L I B E R A T I O N S T R U G G L E UNDER T H E UN CHARTER 

Having dec lared co lonia l ism i l l e g a l and recognized the l eg i t imacy of armed 

struggle f o r nat ional l i b e r a t i o n , the quest ion ar i ses as to the compatibi l i ty 

of th is w i t h the re levant prov i s i ons of the C h a r t e r denouncing the use of 

f o r ce . F i r s t nat i ona l l i b e r a t i o n movements are not members of the United 

Nations and i t would t h e r e f o r e seem that i t s p rov i s i ons p r o h i b i t i n g the use 

of f orce do not apply to them. But the United Nations has an objective 

p e r s o n a l i t y and i t s General Assembly and S e c u r i t y Counci l are charged with 

the funct ion of maintaining w o r l d peace and s e c u r i t y . I f war for the m a i n -

tenance of co lon ia l i sm i s dubbed an 'aggressive w a r ' , then the l e g a l i t y of 

armed struggle for nat ional l i b e r a t i o n would secure ly r e s t on self-defence 

recognized i n A r t i c l e 51 of the C h a r t e r . I t i s , however , one t h i n g to say 

that co lonia l ism and i t s p rac t i c e i s i l l e g a l , and i t i s another th ing to say its 

armed support const i tutes aggress ion . I n any event self -defence as contained 

i n the C h a r t e r and i n t r a d i t i o n a l law is a r i g h t apperta ining to states and not 

to q u a s i - i n t e r n a t i o n a l persons . Perhaps the i l l e g a l i t y of co lonial ism would 

provide a l ega l cover f o r states that openly support l i b e r a t i o n movements 

f o r t h e n , they could argue that t h e i r actions no longer const itute i n t e r v e n -

t ion since the prac t i c e of co lonia l ism has been outlawed. But what i s 

aggression? 

The problem of def ining aggression has weakened the i n t e r p r e t a t i o n 

and appl icat ion of c e r t a i n prov i s i ons of the C h a r t e r , espec ia l ly A r t i c l e s 2(4) 

and 5 1 . The soc ia l i s t p rac t i c e considers a l l I m p e r i a l i s t and co lonia l i s t wars 
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to const i tute aggression but not i n t e r - s o c i a l i s t wars f o r these are domestic 

q u a r r e l s i n the prov ince of p r o l e t a r i a n i n t e r n a t i o n a l i s m . Attempts to answer 

the quest ion whether wars for co lonia l i sm constitute aggression reached i t s 

c l imax i n 1974-, when a Special Committee on the Question of Def in ing 

A g g r e s s i o n adopted a de f in i t ion which p e r t i n e n t l y s a i d : 

Nothing i n th is d e f i n i t i o n . . . could i n any way pre judice 
the r i g h t to s e l f - d e t e r m i n a t i o n , freedom and independence, 
as der ived from the Cha i ' t e r , of peoples f o r c i b l y . d e p r i v e d 
of that r i g h t and r e f e r r e d to i n the D e c l a r a t i o n on P r i n -
c iples of In ternat i ona l law . . . i n accordance w i t h the 
C h a r t e r . . . p a r t i c u l a r l y peoples under co lon ia l and r a c i s t 
regimes or other forms of a l i en dominat ion ; f o r the r i g h t 
of these people to s truggle to that end and to seek and 
rece ive support , i n accordance w i t h the p r i n c i p l e s of the 
C h a r t e r and i n con formity w i t h the above mentioned dec lara t i on . 

I n t h i s , armed struggle f o r nat iona l l i b e r a t i o n i s removed f rom aggression 

but i t does not say that co lonial w a r constitutes aggress ion . M o r e o v e r , i t 

does not say anything about armed clashes but i t r e f e r s to the " r i g h t to 

s t r u g g l e " . T h i s type of r i g h t can be exerc i sed by const i tut iona l means, say, 

by v i o l e n t demonstrat ion. H o w e v e r , i t seems, read ing the exception clause 

as a who le , that what was intended was to t r e a t a l l types of s t rugg les , 

armed struggle i n p a r t i c u l a r , f rom being c h a r a c t e r i z e d as aggress ion. Self-

defence i n t r a d i t i o n a l i n t e r n a t i o n a l law i s not r e s t r i c t e d to reac t i on against 

aggression so that armed struggle for nat ional l i b e r a t i o n and i t s i n t e r -

nat iona l support can s t i l l provoke armed sel f -defence permit ted i n the 

C h a r t e r . T h i s could be, i n so f a r as the co lon ia l power could show, that 

i t s use of force i s not to continue co l on ia l i sm but , f o r ins tance , to protect 

the l i v e s and p r o p e r t y of a l i e n s . The weakness of th i s argument w i l l l i e i n 

the inseparable l i n k between ' c o l o n i a l i s m ' , i t s e l f a l i e n , and al ien p r o p e r t y . 

Indeed th is type of matter would f a l l to be sett led on applicable ru l e s of law 

durante be l l o . 

The i n s t i t u t i o n of co lonia l ism is i t s e l f by de f in i t i on v io lent invo lv ing 

not on ly the f o r c i b l e acquis i t i on of a l i en l a n d , displacement of persons and 

so f o r t h , but also a continuous use of f orce to mainta in the co lonial status 

quo. By modern i n t e r n a t i o n a l l a w , t i t l e does not attach where force is 

used"^^ and since co lon ia l i sm has been g e n e r a l l y dec lared an i l l e g a l 

40 
p r a c t i c e , i t becomes d i f f i c u l t to j u s t i f y the l ega l basis of co lonial t i t l e s . 
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Colonia l t i t l e s were l e g a l l y acquired under the p r i m i t i v e ru les of law i n 

operation between the f i f teenth and seventeenth c e n t u r i e s , but modern 

pract i ce has n u l l i f i e d t h i s t i t l e thus generat ing a new legal p r i n c i p l e . 

Armed struggle f o r nat iona l l i b e r a t i o n i s i n a way cin asser t i on of the r i g h t 

to t e r r i t o r i a l t i t l e . The use of f orce for the general settlement of disputes 

has been outlawed except for se l f -defence . I f co lonial ism is violence i n 

continuum, then i t seems c lear that armed struggle for nat ional l i b e r a t i o n 

constitutes s e l f - p r e s e r v a t i o n i n o r d e r to prac t i ce se l f -de terminat i on . 

CONCLUSION 

W o r l d d i s o r d e r i n i n t e r n a t i o n a l r e la t i ons i s deeply rooted i n the system of 

oppression and explo i tat ion of which co lonial ism is an open mani festat ion . 

Armed struggle f o r nat iona l l i b e r a t i o n is a response . Respons ib i l i ty f o r 

the maintenance of w o r l d peace and s e c u r i t y is p r i m a r i l y the business of 

the United Nations but i n r e a l i t y the business of the oppressed peoples. 

Inroads have been l a i d in to the t r a d i t i o n a l r u l e s of i n t e r n a t i o n a l law which 

ru les f e l l shor t of coping wi th i n t e r n a t i o n a l regime of oppression that has 

become the dominant f ea ture of i n t e r n a t i o n a l r e l a t i o n s . T h i s development 

arose f rom the dec is ive impact on the i n t e r n a t i o n a l system r e s u l t i n g f rom 

the emergence of soc ia l ism i n the l a r g e r areas of mankind and the develop-

ment of c e r t a i n ru l e s of law i n con formity w i t h i t s p r a c t i c e . T h i s new 

phenomenon constitutes i n the main both a challenge and a change to orthodox 

ru l es of i n t e r n a t i o n a l l a w . Added to th is i s the re -emergence of developing 

nations and t h e i r genera l u n i t y i n approaching serious problems of w o r l d 

peace and whose p r a c t i c e has also subverted t r a d i t i o n a l r u l e s of internat ional 

l a w . Both these developments have l e g i t i m i z e d armed struggle for nat ional 

l i b e r a t i o n . 

I t is a hopeless exerc i se to look into ex i s t ing ru l e s of i n t e r n a t i o n a l 

law to f ind an answer to the l e g a l i t y of l i b e r a t i o n s t rugg les . Such an 

exerc ise would de f in i t e ly lead to a negative conc lus ion . T h i s , however , 

is an exerc ise the essence of which has a l ready been a l tered by the 

dynamic changes i n i n t e r n a t i o n a l r e l a t i o n s . I t i s also just as hopeless an 

exerc ise to seek f o r the r u l e s of law i n the w r i t i n g s of pub l i c i s t s unless 

these make e f for t to i n t e r p r e t modern general state p r a c t i c e . A thorough 

analysis of modern p r a c t i c e c l e a r l y shows that the l ega l w i l l of the bulk of 
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mankind has developed as a negation of h i t h e r t o establ ished r u l e s . T h i s , 

h o w e v e r , has been made possible because of the inherent weakness of the -

system of in ternat iona l law i t s e l f i n that i t has no l e g i s l a t i v e organ or 

j u d i c i a r y to declare c e r t a i n law-making exercises i l l e g a l . Rather , subjects 

of i n t e r n a t i o n a l l aw are the exclusive l aw-making organ i n in te rnat i ona l 

r e l a t i o n s . Although at the time th i i . phenomenon acquired i t s l eg i t imacy , 

subjects of in ternat i ona l law as defined by that law excluded the developing 

countr i e s and the soc ia l i s t s tates , the ' o l d ' states now fee l embarrassed at 

the l o g i c a l application of the ru l e s developed i n the main by them. Ser ious 

consequences for future development of i n t e r n a t i o n a l law i n general and i t s 

app l i cat ion to armed struggle f or nat ional l i b e r a t i o n is the tendency towards 

b i p o l a r i t y (West on the one hand and East on the other wi th the developing 

nations genera l ly g r a v i t a t i n g towards the E a s t ) . 

I f co lonial ism is i l l e g a l and armed struggle f o r nat iona l l i b e r a t i o n 

l e g a l , what are the l ega l consequences of i l l e g a l acts i n i n t e r n a t i o n a l law 

and how are they to be implemented? U n d e r l i n i n g the answer to t h i s question 

i s the v e r i t a b l e fact c h a r a c t e r i s t i c of the power struggle i n i n t e r n a t i o n a l 

r e l a t i o n s , that i n t e r n a t i o n a l law assumes h i g h s u b j e c t i v i t y where fundamental 

i n t e r e s t s are at stake. What i s ' r i g h t ' f o r one becomes 'wrong ' for the o ther . 

T h i s s i tuat ion is remin iscent of that descr ibed by K a r l M a r x : " T h e r e i s h e r e , 

t h e r e f o r e , an antimony, r i g h t against r i g h t both bear ing the seal of law of 

exchanges. Between equal r i g h t s force decides."^^ 
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1 J . B . Scott ( e d . ) , Classics of In ternat i ona l law De Jure Pac i et Bello 
T r e s 111 , p . 33. ~ ~ 

2 B r o w n l i e , I n t e r n a t i o n a l law and the Use of For ce by States , London, 
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3 The Law of Nations or the P r i n c i p l e s of N a t u r a l L a w Book 111 1758, 
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(d) Jacobin Communist r e v o l u t i o n ; (e) C o n s p i r a t o r i a l Coup d etat and 
(f) M i l i t a r i s e d mass i n s u r r e c t i o n . M a z l i s h et a l , Revo lut ion ; A 
Reader , 1971 . 

5 (Quoted i n L e n i n on War and Peace, Pek ing , F o r e i g n Languages 
P r e s s , 19bb, p . 1 1 . 

6 Mao T s e - T u n g , Selected M i l i t a r y W r i t i n g s , Peking , F o r e i g n Languages 
P r e s s , p . 78. 
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be l l i ge rency . I t seems that f r om the point of view of in ternat i ona l l aw , 
insurgency and be l l i gerency are j u s t labels to indicate when and how 
other states are free to define t h e i r stand i n a cpivil w a r . See also 
M o o r e , Digest of In ternat i ona l L a w , V o l . 1 , p . 242. Moore equates 
' i n s u r r e c t i o n ' w i t h ' r e v o l t ' and defines the former as a state i n t e r -
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8 C ^ o t e d b y J . Dodson, i n "Dynamics of Insurgency i n Mozambique" 
A f r i c a R e p o r t , 12, 1967, p . 53. See also V . I . L e n i n who says, "The 
t r a n s f e r of state power f r o m one class to another class i s t i r s t , tne 
p r i n c i p a l , the basic s ign of a r e v o l u t i o n both i n the s t r i c t l y sc ient i f i c 
and i n p r a c t i c a l p o l i t i c a l meaning of the t e r m . " L e t t e r s of T a c t i c s , 
A p r i l 1917. 

9 Cf . the de f in i t i on contained i n the H i s t o r y of the Communist P a r t y of 
Soviet Union (Bo lshev is t ' s ) Short Course , Moscow, Progress 
P u b l i s h e r s , pp . I b 7 . Contrast th is w i t h the h e a v i l y loaded concept 
of nat ional l i b e r a t i o n contained under the t i t l e "The War of Nat ional 
L i b e r a t i o n and the W o r l d " i n J . N . Moore and John Hopkins ( eds . ) . 
Law and C i v i l War i n M o d e r n W o r l d , 1974, p . 304. 

10 I n A r t i c l e 1 i t is p rov ided t h a t , "The State as a person of in ternat i ona l 
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populat ion ; (b) a defined t e r r i t o r y ; (c) government and (d) capacity 
to enter into r e l a t i o n s w i t h the other s t a t e " . Hudson's In ternat iona l 
L e g i s l a t i o n V I , p . 620, 
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11 See G. Ginsburg "Wars of Nat ional L i b e r a t i o n and the M o d e r n Law 
of Nations - The Soviet T h e s i s " , Law and Contemporary Problems, 
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12 G. G insburg , i b i d . , p . 913. 

13 l . M . L e w i s , "The T r i b a l Factor i n Contemporary A f r i c a " i n C. ' 
Legum and J. Drysda le ( eds . ) , A f r i c a Contemporary Record (Annual 
S u r v e y and Documents), 1969-70, A . 12. 

14- See Okeke, Controvers ia l Subjects of Contemporary I n t e r n a t i o n a l L a w , 
Rotterdam P r e s s , 1974, pp . 121 . Okeke c i tes l u n k i n : "nations f ight ing 
f or independence and the format ion of t h e i r own governments should be 
counted as subjects of i n t e r n a t i o n a l l a w " (Emphasis added). 

15 The pract i ce of the OAU and i t s members support t h i s v i e w . Note the 
r e c e n t l y so -ca l led Geneva Conference 1976 f o r the 'settlement' of the 
Zimbabwe's c r i s i s of l ega l independence where the Zimbabwe Peoples' 
A r m y ( Z l P A ) was represented on an equal status wi th the r e b e l l eader , 
Ian S m i t h . 

16 V a t t e l , op, c i t . , p . 337. 

17 The l i t e r a t u r e on ' j u s t ' and 'un jus t ' wars abounds. See spec i f i ca l ly 
R . W . T u c k e r , The Just W a r , 1960, Mahmassani asserts that i n the 
Islamic doc t r ine , just war was represented as j ihad which " i s defined 
as the struggle for the cause of God by a l l means inc luding speech, 
l i f e and p r o p e r t y " . See "The P r i n c i p l e s of In ternat iona l Law i n the 
L i g h t of Is lamic D o c t r i n e " , Hague Recuei l des C o u r s , 117, 1966, p . 280. 
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of man by man s t i l l e x i s t s . T h e r e are two categories of w a r , just and 
un jus t . We support jus t w a r s and oppose unjust w a r s " . See also Mao T s e -
tung , Selected M i l i t a r y W r i t i n g s , Pek ing , F o r e i g n Languages P r e s s , 
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19 Sharmanazashv i l i , Co lon ia l War - A Ser ious V i o l a t i o n of Internat ional 

L a w , 1957, p . 60. R e f e r r e d to also by G i n s b u r g , op. c i t . , p . 920. 

20 The r e p o r t of the case i s reproduced i n the appendix of R . Y . Jennings, 
The A c q u i s i t i o n of T e r r i t o r y i n I n t e r n a t i o n a l L a w , Manchester 
U n i v e r s i t y Press , 19b3. 
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m i n o r i t y regime i n agreeing to a m a i o r i t y r u l e is the probable loss of 
t e r r i t o r y to the A f r i c a n s although the rebe l leader Ian Smith couches 
his protest i n a r a c i a l garb of protec t ing the so - ca l led western 
c i v i l i z a t i o n . 

23 For a thorough discussion on the f i r s t Reso lut ion , see J . A . C . 
Gut ter idge , The United Nations i n Changing W o r l d . Manchester 
U n i v e r s i t y P r e s s , 1969. The text of the Resolution i s also published 
at Appendix 5. 

24 I t is thus asserted i n paragraph 1 of the Dec larat ion t h a t , "The 
object ion of peoples to a l ien subjugation, domination and exploitation 
constitutes a denial of fundamental human r i g h t s , i s c o n t r a r y to the 
C h a r t e r of the United Nations and is an impediment to the promotion 
of w o r l d peace and c o - o p e r a t i o n . " 

25 See also the General Assembly Dec larat i on on F r i e n d l y Relations 
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(Emphasis added). 

26 See Resolution 2918 ( X X V I I ) . 

27 General Assembly Resolut ion 3034 ( X X V I I ) . The force of th is 
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conclusion that the r i g h t / d u t y re la t i onsh ip applies i n toto only as 
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process under d iscuss ion was codi f ied i n A r t . 38 (2) of the Statute 
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and that t h i s usage i s the expression of a r i g h t appertaining to the 
State grant ing asylum, and a duty incumbent on the t e r r i t o r i a l State . " 
Cf . N o r t h Sea Continental Shel f Case, I n t e r n a t i o n a l Court of Justice 
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