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National Goals and 
Basic Social Rights and 

Obligations in the 
Guyana Constitution 

Dr. R. W. James* 

I N T R O D U C T I O N 

Guyana 's independence c o n s t i t u t i o n was character ised by features 
c o m m o n to the independence cons t i tu t i ons of m a n y other f ormer B r i t i s h 
Colonies. B a s i c a l l y i t was a W e s t m i n i s t e r f o r m of government b u t w i t h 
prov is ions w h i c h ref lected tensions t h a t ex isted a t the t i m e of i n ­
dependence. ' E x a m p l e s of the l a t t e r are the e lec tora l system, and the tj-pe 
a n d ex tent of h u m a n r ights pro tec t i on c o n t a i n e d there in .* 

T h e i m p o r t a n c e of a c o n s t i t u t i o n a l status of these p o l i t i c a l so lut ions 
is to invest the s tatements w i t h a status of supreme p r i n c i p l e s i n the legal 
system. A r t i c l e 2 of the independence c o n s t i t u t i o n o f G u y a n a p r o v i d e d 
t h a t the c o n s t i t u t i o n is the supreme l a w of the l a n d a n d i f any o ther l a w is 
consistent t h e r e w i t h , t h a t o ther l a w s h a l l , t o the extent of inconsistency, 
be vo id .* Cons is tent w i t h the p r i n c i p l e of supremacy of the C o n s t i t u t i o n , 
ex i s t ing laws were r e q u i r e d to be construed w i t h m o d i f i c a t i o n s , a d a p ­
tat ions , q u a l i f i c a t i o n s a n d exceptions, necessary to b r i n g t h e m i n con­
f o r m i t y w i t h the C o n s t i t u t i o n . ' ' 

I t is a w e l l k n o w n f a c t t h a t independence const i tut i ons are no t as 
sancrosanct as the f ramers m i g h t have i n t e n d e d . R e s t r a i n t s on the powers 
of independent governments have been eroded i n some countr ies by con­
s t i t u t i o n a l amendments ; somet imes for l e g i t i m a t e reasons,* somet imes for 
quest ionab le purposes.* Hence the j u s t i f i c a t i o n for a n autochthonous con­
s t i t u t i o n w h i c h prov ides a f r a m e w o r k capable of d e a l i n g w i t h r e a l 
p r o b l e m s of the n a t i o n . 

T h e arguments for a u t o c h t h o n y have there fore revo lved a r o u n d 
quest ions of l i m i t a t i o n s on the powers of the independent government to 
decolonise. I n G u y a n a , there was a new d i m e n s i o n to the arguments , viz. , 
the ideology of the r u l i n g p a r t y , a n d the need to r e d i s t r i b u t e power bet­
ween the n a t i o n a l a n d reg i ona l govermnents . T h e f o r m e r is expressed as 
cooperat ive soc ia l i sm a n d the l a t t e r i n terms of a concept of r e g i o n a l i s m . ' 

* Dr. R.W. James is Prftfessor of Law and Head of Department of Pohtical 
Science and Law, University of Guyana. 
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T h i s essay is in tended to examine C h a p t e r 2 of the Guyana 's new 

C o n s t i t u t i o n (1980) w h i c h " a r t i c u l a t e s ideo log i ca l objectives for the n a t i o n 
a n d the means for t h e i r a c h i e v e m e n t T h i s Chapter , i n the author ' s v iew, 
^ Id have signif icance for the deve lopment of an autochthonous legal 
svstem. I t s i m p a c t w o u l d la rge ly depend u p o n the i n i t i a t i o n a n d i m ­
p l e m e n t a t i o n of posit ive l a w re forms a n d rev is ion proces.ses and the 
a b i l i t y of the p r a c t i s i n g B a r a n d the B e n c h to r e - i n t e r p r e t the received 
l a w to real ise the goals a n d p r i n c i p l e s set ou t t h e r e i n . I t poses a chal lenge 
to legal educat ion t o equip the young l a w y e r for the task of social 
engineering. 

N a t i o n a l G o a l s 

Chapter 2 of the C o n s t i t u t i o n t i t l e d P r i n c i p l e s and Bases of the 
P o l i t i c a l , Economic and Soc ia l System, sets out a n u m b e r of N a t i o n a l 
Goals or N a t i o n a l Objectives, a n d the D i rec t ives for achiev ing them. T h e 
statements define the objectives of the p o l i t i c a l system to be the extension 
of democracy a n d to prov ide o p p o r t u n i t i e s for p a r t i c i p a t i o n of the cit izens 
i n the management and d e c i s i o n - m a k i n g processes of the state." T h e 
economic goals are stated as the extension of soc ia l i s t ownersh ip and the 
economic laws of soc ia l i sm; * a n d the social goals as the t o t a l develop­
m e n t of the n a t i o n t h r o u g h cooperat ive e f for ts . ' " 

Those are the l o n g t e r m ideals of the n a t i o n , the m o r e i m m e d i a t e and 
specific po l i cy ones cou ld be s tated i n terms of: integral human develop­
ment to be guaranteed by vest ing i n every c i t i zen r i g h t s to inter alia free 
educat ion , proper hous ing a n d l e i s u r e ; " equality and participation w h i c h 
is in tended to be secured by a r i g h t i n every c i t i zen irrespective of sex to 
take p a r t i n the p o l i t i c a l , economic a n d social l i f e of the n a t i o n , a n d t h a t 
of e q u a l i t y of a l l c h i l d r e n b o r n i n and out of wedlock , ' * and f i n a l l y , the 
protection and conservation of the Environment to be achieved by (a) the 
r a t i o n a l use of the n a t u r a l resources a n d the e n v i r o n m e n t i n a n d on the 
l a n d , the sea a n d i n the a i r ; (b) the conservat ion of the e n v i r o n m e n t a n d 
its essential q u a l i t i e s and (c) the p r o t e c t i o n of f auna a n d f l o r a . ' ' 

D i r e c t i v e P r i n c i p l e s 

We have a l r e a d y re ferred t o some of the a p p r o p r i a t e D i rec t ives for 
achiev ing these goals. O t h e r s tatements inc lude the e l i m i n a t i o n of 
d i s c r i m i n a t o r y d i s t inc t i ons between classes, between t o w n a n d c o u n t r y 
a n d between m e n t a l and phys i ca l labour . ' ' ' These direct ives go t o w a r d s 
the achievement o f the goa l of ' i n t e g r a l h u m a n development . ' Respect for 
the diverse c u l t u r a l s t ra ins w h i c h make up the n a t i o n w o u l d ind i ca te an 
assumpt ion of c u l t u r a l d ivers i ty in d e v e l o p m e n t ' * L a n d to the t i l l e r ' * is 
a n aspect of the goals of the P o l i t i c a l and E c o n o m i c systems re ferred to 
above, w h i c h requ i re the a b o l i t i o n of a l l i n t e r n a l a r rangements a n d 
re la t i onsh ips w h i c h p e r m i t the e x p l o i t a t i o n of m a n by m a n . 
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B a s i c S o c i a l R i g h t s 

T h e C h a p t e r sets ou t c e r t a i n basic social r i g h t s of the citizens. These 
are n o t l i k e l y to excite any controversy; on the c o n t r a r y they may, w i t h 
j u s t i f i c a t i o n , be t a k e n for g r a n t e d i n the 1980's. These r ights are not new 
a n d are associated w i t h the w e l f a r e state of B r i t a i n where they are often 
re ferred to as social secur i ty r ights . T h e i r inc lus ion i n a n .odern con­
s t i t u t i o n as a d i s t i n c t category f r o m the n a t i o n a l goals and Direc t ives has 
been j u s t i f i e d on the basis t h a t the n a t i o n a l objectives are for long t e r m , 
soc ia l security r i ghts for s h o r t t e r m , rea l i sat ions . T h e y inc lude the r ights 
to w o r k , ' ' free e d u c a t i o n ' " free m e d i c a l t r ea tment , " * and p a r t i c i p a t i o n in 
p o l i t i c a l act iv i t ies .*" These soc ia l r i g h t s do not derogate f r o m nor do they 
d u p l i c a t e the f u n d a m e n t a l r i ghts o f the i n d i v i d u a l s w h i c h are protected i n 
the c o n s t i t u t i o n . T h e y in fac t enhance t h e m and are sui generis. 

B a s i c S o c i a l O b l i g a t i o n s 

O n t h e i r p a r t , the c it izens are subject to c e r t a i n basic social duties . 
These inc lude : ( i ) respect ing the C o n s t i t u t i o n and N a t i o n a l Symbols,** ( i i ) 
de fend ing the state,** ( i i i ) c o m b a t t i n g crimes, *'' and ( iv) p ro tec t ing p u b l i c 
proper ty . * ' These ob l i ga t i ons are as f u n d a m e n t a l as t h a t of obeying the 
l a w of the state . T h e y re f l ec t the basic need for m a n to respect each other 
a n d to respect society, a n d s tem f r o m the r e c o g n i t i o n t h a t i n the l o n g - r u n 
the e x t e n t to w h i c h r ights a n d freedoms are protec ted w i l l depend on the 
ex tent t o w h i c h one respects the r i g h t s and freedoms of others. C o m ­
prehensively , they m a y be p laced i n t o b r o a d categories such as con­
s t i t u t i o n a l , p o l i t i c a l , soc ia l a n d economic ob l igat i ons . T h e f o r m e r i n ­
cludes t h a t of respect for the c o n s t i t u t i o n as the f u n d a m e n t a l law of the 
l a n d i n c l u d i n g the s t ructures p r o v i d i n g for f reedom and jus t i ce for a l l . 
P o l i t i c a l ob l igat i ons inc lude t h a t of exercis ing the p o l i t i c a l r i g h t s w h i c h 
are safeguarded by the c o n s t i t u t i o n , i n p a r t i c u l a r t h a t to p a r t i c i p a t e i n 
the government of the n a t i o n . S o c i a l a n d E c o n o m i c ob l igat i ons inc lude 
p r o t e c t i n g the state, sa feguard ing i ts w e a l t h , i t s resources and the en­
v i r o n m e n t i n the interests of f u t u r e generations. 

S I G N I F I C A N C E 

P r e l i m i n a r y 

I n the C o m m o n w e a l t h C a r i b b e a n , as i n the m a j o r i t y o f E n g l i s h -
speaking countr ies , a c o n s t i t u t i o n is u s u a l l y regarded as a d o c u m e n t 
w h i c h sets o u t a code of j u s t i c i a b l e rules and regulat ions concerning the 
organs of government and the i r funct ions . Provis ions de f in ing the ob­
ject ives of the state are u n k n w o n a n d w o u l d excite skept i c i sm w h e n s tated 
i n the c o n s t i t u t i o n . S u c h prov is ions are on the o ther h a n d a f i m i l i a r 
f eature of the c ons t i tu t i ons of French - speak ing a n d soc ia l i s t countr ies . 
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Professor Lutchman*** h a s . a b l y d e m o n s t r a t e d t h a t a l m o s t a l l of the ar ­
ticles of the G u y a n a C o n s t i t u t i o n on these m a t t e r s have been t a k e n f r o m 
the C o n s t i t u t i o n s o f the D e m o c r a t i c People's R e p u b l i c of Korea , the 
People's Repub l i c o f C h i n a , the G e r m a n D e m o c r a t i c R e p u b l i c , the 
Soc ia l i s t F e d e r a l R e p u b l i c of Y u g o s l a v i a a n d the U n i o n of the Soviet 
Soc ia l i s t Repub l i c . 

H i s t o r i c a l l y , new grounds were f i r s t b r o k e n i n the E n g l i s h - s p e a k i n g 
C o m m o n w e a l t h countr ies i n the I n d i a n C o n s t i t u t i o n (1947) w h i c h 
prov ided for " D i r e c t i v e P r i n c i p l e s of S ta te Po l i cy , " and t h a t of P a k i s t a n 
w h i c h set o u t " P r i n c i p l e s of Po l i cy . " 

T h e I n t e r i m C o n s t i t u t i o n of T a n z a n i a (1965) c o n t a i n e d no 
statements of " N a t i o n a l Goals or Basic Soc ia l R i g h t s of the People ," or 
for t h a t m a t t e r " f u n d a m e n t a l r i ghts of the i n d i v i d u a l , " a l t h o u g h the l a t t e r 
had since the 1959 N i g e r i a n C o n s t i t u t i o n , become a f a m i l i a r feature i n 
const i tut ions of C o m m o n w e a l t h countr ies .* ' T h i s was supr i s ing , for 
T A N U , the sole p a r t y , was concerned w i t h h u m a n l i b e r t y and i n d i v i d u a l 
f reedom, the p r o m i n e n t features of the independence struggles.*** T h e 
Preamble to the c o n s t i t u t i o n o f T A N U has, however, expressed com­
m i t m e n t s to a r m m b e r of p r i n c i p l e s n o r m a l l y guaranteed as f u n d a m e n t a l 
r ights , some n a t i o n a l goals of economic, social a n d p o l i t i c a l deve lopment 
and some basic social r ights . I t was argued by Professor P. Georges, w h o 
was a t the t i m e C h i e f Just i ce of T a n z a n i a , t h a t T a n z a n i a be ing a One 
P a r t y State , a n d t h e - c o n s t i t u t i o n o f the r u l i n g p a r t y f o r m i n g a schedule to 
the c o n s t i t u t i o n of the state , s tatements o f f u n d a m e n t a l r i g h t s a n d 
ob l igat ions there in were n o t w i t h o u t b i n d i n g force.** 

Subsequently , the Arusha Declaration (1967) a n d the TANU 
Guidelines (1971) spe l t o u t i n c lear ideo log i ca l terms, n a t i o n a l goals a n d 
guidel ines for a ch iev ing these. T h e c o n s t i t u t i o n was therefore a m e n d e d i n 
1975 to subst i tute a new P r e a m b l e w h i c h set o u t comprehensive D i r e c t i v e 
Pr inc ip les of State P o l i c y a n d Soc ia l O b l i g a t i o n s , and the Soc ia l R i g h t s of 
citizens. These i n c l u d e d a r i g h t to receive a j u s t r e t u r n for one's labour . I n 
Ngnka V. The Regional Fisheries Officer,^'^ the H i g h C o u r t h e l d t h a t these 
statements i n T A N U c o n s t i t u t i o n and the P r e a m b l e to the N a t i o n a l Con ­
s t i t u t i o n guaranteed to a l l workers , i n c l u d i n g government employees, a 
r i g h t to t h e i r wages a n d t h a t r i g h t was n o t a mere pr iv i l ege . Consequent ly , 
the d isregard of the r equ i rements o f the Government Suits Act for c la ims 
against the G o v e r n m e n t t o be i n s t i t u t e d : ( i ) a g a i n s t the A t t o r n e y G e n e r a l , 
and ( i i ) w i t h the previous w r i t t e n consent of the M i n i s t e r responsible for 
Legal A f f a i r s , was no b a r r i e r to a n ac t i on aga ins t the government i n its 
capacity as employer . T h i s decis ion const i tutes t a n g i b l e p roo f of the 
recogn i t i on t h a t i n a Soc ia l i s t state w o r k e r s have a r i g h t to t h e i r wages 
and not a mere pr iv i l ege . 

T h e C o n s t i t u t i o n of P a p u a N e w G u i n e a (1975) a t r u l y autochthonous 
document , represents the mos t successfiil a t t e m p t to grapp le w i t h com-
Pehensive s tatements of N a t i o n a l Goals the D i r e c t i v e P r i n c i p l e s for 
rea l i s ing t h e m a n d Basic S o c i a l R i g h t s a n d O b l i g a t i o n s of the people of 
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t h a t country . T h e r e are f ive N a t i o n a l Goals c l ear ly s ta ted together w i t h 
the pr inc ip l e s for ach iev ing t h e m . T h e f o rmer are (1) I n t e g r a l H u m a n 
Deve lopment ; (2) E q u a h t y a n d p a r t i c i p a t i o n of a l l c i t izens; (3) N a t i o n a l 
Sovere igni ty a n d self re l iance ; (4) N a t u r a l Resources a n d e n v i r o n m e n t to 
be protected ; a n d (5) D e v e l o p m e n t p r i m a r i l y t h r o u g h the use of Papua 
N e w G u i n e a forms of soc ia l p o l i t i c a l a n d economic o rgan i sa t i on . T h e 
D i r e c t i v e Pr inc ip l e s are too b u l k y to be r eproduced b u t suffice i t t o state 
t h a t t h e y are c lear ly set o u t i n t h e context of each goal . T h e r e are six 
basic r i g h t s viz . (a) l i f e , l i b e r t y , secur i ty of the person and the p r o t e c t i o n 
o f the laws ; (b) the r i g h t to take p a r t i n p o l i t i c a l a c t i v i t i e s ; (c) f reedom 
f r o m i n h u m a n t r e a t m e n t a n d forced l abour ; (d) f reedom of conscience, of 
expression of i n f o r m a t i o n a n d o f assembly, a n d associat ion; (e) f reedom 
of e m p l o y m e n t a n d of movement , a n d (f) p r o t e c t i o n for the p r i v a c y of the 
i n d i v i d u a l ' s homes a n d other p r o p e r t y a n d f r o m u n j u s t d e p r i v a t i o n of 
proper ty . 

T h e basic social ob l i ga t i ons a re w o r t h y of r e p r o d u c t i o n . T h e y are (a) 
to respect a n d act i n the s p i r i t o f the c o n s t i t u t i o n ; (b) to recognise t h a t 
people can f u l l y develop t h e i r c a p a b i l i t i e s a n d advance t h e i r t rue interests 
on ly by act ive p a r t i c i p a t i o n i n the deve l opment of the n a t i o n a l com­
m u n i t y as a w h o l e ; (c) to exercise the r i g h t s guaranteed or conferred by 
the C o n s t i t u t i o n , a n d to use the o p p o r t u n i t i e s made a v a i l a b l e u n d e r i t t o 
p a r t i c i p a t e f u l l y i n the government of the N a t i o n ; (d) to p ro te c t Papua 
N e w G u i n e a a n d to safeguard the n a t i o n a l w e a l t h , resources and en­
v i r o n m e n t i n the interests n o t on ly of the present generat ion b u t also of 
f u t u r e generat ions (e) to w o r k accord ing to one's t a l e n t i n soc ial ly useful 
e m p l o y m e n t , a n d i f necessary t o create for oneself l e g i t i m a t e op­
p o r t u n i t i e s for such e m p l o y m e n t ; (f) t o respect the r i g h t s a n d freedoms of 
others, a n d to co-operate f u l l y w i t h others i n the interests o f i n ­
terdependence a n d s o l i d a r i t y ; (g) to c o n t r i b u t e , as r e q u i r e d by law, ac­
co rd ing to ones means to the revenue r e q u i r e d for the advancement of the 
N a t i o n ; (h ) i n the case of parents , t o support , assist a n d educate the i r 
c h i l d r e n (whether b o r n i n or o u t o f w e d l o c k ) and i n p a r t i c u l a r to give 
t h e m a t r u e u n d e r s t a n d i n g o f t h e i r basic r i g h t s a n d ob l iga t i ons a n d of the 
N a t i o n a l Goals a n d D i r e c t i v e Pr inc ip l e s ; a n d ( i ) i n the case of the 
c h i l d r e n , t o respect t h e i r parents . T h i s C o n s t i t u t i o n , u n l i k e the G u y a n a 
equ iva l en t , sets u p s t ruc tures f o r the i m p l e m e n t a t i o n of these goals, d irec ­
t ive pr inc ip les , basic r ights a n d basic ob l igat ions .* ' 

T h e R e p o r t of the C o n s t i t u t i o n a l D r a f t i n g c o m m i t t e e of N i g e r i a 
(1976) devoted m u c h t ime a n d space to the c ons idera t i on of f u n d a m e n t a l 
objectives a n d D i r e c t i v e P r i n c i p l e s of state Po l i cy , for i n the words of the 
C o m m i t t e e " t h e idea... is complete ly n e w " i n t h a t country.** T h e sub-
C o m m i t t e e recommended the i n c l u s i o n i n the new c o n s t i t u t i o n of N i g e r i a 
o f 7 A r t i c l e s on " t h e S ta te a n d its F u n d a m e n t a l Objectives,"** a n d 11 A r ­
t ic les on " D i r e c t i v e P r i n c i p l e s of State Policy."* ' ' T h e F u n d a m e n t a l R i g h t s 
section of the c o n s t i t u t i o n , i t was recommended , s h o u l d be s trengthened 
by a d d i n g to the l i s t the f o l l o w i n g r i g h t s : (a) the r i g h t s to equa l pay for 
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u a l w o r k ; (b) the r i g h t o f every c h i l d , w h e t h e r b o r n i n or o u t o f wed lo ck 

to equ i tab le t r e a t m e n t ; (c) the r i g h t to e d u c a t i o n p r o v i d e d t h a t the 
G o v e r n m e n t s h a l l , f r o m t i m e to t i m e d e t e r m i n e t o w h i c h level such a r i g h t 
is to be exercised, h a v i n g regard to the . l a t i on ' s resources; (b) the r i g h t of 
every c i t i zen to free h e a l t h services; a n d (e) the r i g h t to p e r m a n e n t e m ­
p l o y m e n t i n a n y of the pubHc services of the F e d e r a t i o n . 

T h e S u b - C o m m i t t e e w e n t on to r e commend for i n c l u s i o n i n the Con ­
s t i t u t i o n provis ions for a Soc ia l S e c u r i t y Scheme. T h e f o l l o w i n g social 
security measures were Hsted: (1) the r i g h t t o f u l l e m p l o y m e n t and 
security of e m p l o y m e n t ; (2) the r i g h t t o s u i t a b l e a n d adequate shelter , (3) 
the r i g h t to su i tab le a n d adequate food; (4) the r i g h t to m i n i m u m l i v i n g 
wage; (5) the r i g h t to o ld age care a n d pension; (6) the - i g h t t o adequate 
and s e l f - f u l f i l l i n g le isure ; (7) the r i g h t to u n e m p l o y m e n t benefits . 

I n Guyanese context , w h e r e some basic enforceable f u n d a m e n t a l 
r ights ' provis ions i n the c o n s t i t u t i o n are repeated ly breached,** cr i t i cs are 
l i k e l y to v iew statements of objectives, d i rec t ive p r i n c i p l e s and social 
r ights a n d ob l iga t i ons in the c o n s t i t u t i o n as cUches and e m p t y words . 
L ikewise , t h e i r s igni f i cance are l i k e l y t o be fa l s i f i ed by even those w h o 
argued the i r essent ia l i ty as c o n s t i t u t i o n a l precepts. T h e absence of con­
fidence i n these dec lara t i ons are c o m p o u n d e d by u n c e r t a i n t i e s concerning 
th '^ir en forceab i l i ty . W h i l e the D r a f t i n g C o m m i t t e e s i n b o t h Papua N e w 
G u i n e a and N i g e r i a canvased op in ions a n d spent m u c h t i m e a n d energy 
on structures to secure the r e a l i s a t i o of these objectives, t h a t of Guyana 
approached th i s subject i n a mos t u n i n f o r m e d a n d cava l i e r fashion. 

T h e consequences of b reach of s ta tements o f goals a n d the i n ­
f r i n g e m e n t of social r i ghts vary- i n m a n y countr ies . I n some cons t i tu t i ons 
they are invested w i t h a q u a l i t y o f cor t i t u t i o n a l d i rec t ives a n d a basis for 
changes i n the legal system. These strategies are v igorous ly pur.sued i n 
Papua N e w Guinea , for example . I n contrast , G u y a n a .seems to have made 
a c lear choice for the i r n o n - e n f o r c e m e n t I m p l e m e n t a t i o n " i s for 
P a r l i a m e n t " w h i c h m a y prov ide " f o r any of those p r i n c i p l e s to be en­
forceable in any C o u r t or T r i b u n a l . " * * T h e y appear t o be reduced to being 
mere ly s tatements of i n t e n t W e s h a l l r e t u r n la ter to th i s t h o r n y p r o b l e m 
of i m p l e m e n t a t i o n . 

R e c o g n i t i o n o f S o c i o l o g i c a l J u r i s p r u d e n c e 

F r o m a j u r i s p r u d e n t i a l p o i n t of v iew, the s igni f icance of the 
c lass i f i cat ion of interests i n t o toals , social r i g h t s a n d social ob l igat ions , is 
h i g h l i g h t e d i n Pound's theory of soc io logical j u r i s p r u d e n c e . P o u n d argued 
t h a t the a p p l i c a t i o n of l a w m u s t t a k e account of soc ia l factors. T o achieve 
the purpose of the l ega l order, there m u s t be a sa t i s fa c t i on of m a x i m u m of 
w a n t s w i t h the m i n i m u m f r i c t i o n . T h e task of the l a w y e r is therefore 
social engineer ing , i.e. b a l a n c i n g c o m p e t i n g interests . T h e first steps to 
achiev ing th is ba lance are (a) the recogn i t i on of interests , i n d i v i d u a l , 
pub l i c a n d soc ial ; a n d (b) a d e f i n i t i o n of the l i m i t s w i t h i n w h i c h such i n -



22 
terests w i l l be recognised and given effect to i n law, a n d , f i n a l l y , (c) 
securing those interests w i t h i n the de f ined l i m i t s . 

Pound's a r r a n g e m e n t o f interests was i n t o Individual interests (per­
sona l i ty domestic r e l a t i o n s a n d interests of substance e.g. propert>' , 
f reedom of i n d u s t r y etc.); Public interests (i.e. interests of the State as a 
j u r i s t i c person) ; a n d Social interests ( w h i c h i n c l u d e d t h a t i n the genera! 
mora ls , conservat ion of social resources, general progress and i n d i v i d u a l 
l i fe ) . A l t h o u g h Pound's f o r m u l a t i o n of interests was based on con­
t e m p o r a r y A m e r i c a n society a n d w o u l d inv i te controversy on his c l a i m to 
u n i v e r s a l i t y , the m e t h o d used underscores the v i t a l connect ion between 
law, i ts a d m i n i s t r a t i o n a n d the l i fe of society. 

L i m i t a t i o n o f P o w e r 

C e n t r a l t o the a r g u m e n t for a u t o c h t h o n y is t h a t c ons t i tu t i ons are 
a b o u t power, its d i s t r i b u t i o n a n d r e d i s t r i b u t i o n . T h e government i n 
G u y a n a , as indeed i n m a n y other deve lop ing countr ies , has tended 
t o w a r d s the preoccupat ion w i t h power i n the r u l i n g p a r t y in terms of a 
concept of p a r a m o u n t c y of the P a r t y . 

Power, i n deve lop ing countr ies , has been used for l e g i t i m a t e a n d 
sometimes i l l e g i t i m a t e purposes, g iven the country 's c o n d i t i o n of under ­
d e v e l o p m e n t I t can prov ide a n o p p o r t u n i t y for leaders to acquire w e a l t h 
a n d prestige by e n a b l i n g t h e m to d i s t r i b u t e benefits in the f o r m ' o f jobs, 
contracts , g i f ts a n d other patronages to p o l i t i c a l supporters . I n s m a l l 
states l i k e G u y a n a , i t is a means for those in power to settle personal ven­
det ta . Preoccupat ion t h e r e w i t h m i g h t be a degree t h a t p o l i t i c a l ideologies 
as to how a society m a y be organised to the best advantage of a l l m a y h a r ­
d l y enter i n t o cons iderat i on ; or i f f o r m u l a t e d , m a y be reduced t o mere 
subterfuges. 

A C o n s t i t u t i o n w h i c h speaks of power of the organs of government 
b u t recognises r ights i n its c i t izens shou ld i n e v i t a b l y accommodate those 
r ights as l i m i t a t i o n s o n power. I t is therefore a r g u e d t h a t as the char ter of 
government a n d the f u n d a m e n t a l l a w o f the l a n d , a c o n s t i t u t i o n by 
d e f i n i n g basic soc ia l r i ghts underscores the i d e a l t h a t powers are 
bestowed u p o n the organs a n d i n s t i t u t i o n s of government n o t for the per­
sonal aggrand isement of those w h o w i e l d them, b u t for the we l fa re a n d 
advancement .if society as a who le . Basic soc ia l r i ghts w i t h o u t correspon­
d i n g dut i es cannot , however, be enforced d i re c t l y a n d are therefore t a n ­
t a m o u n t to no r ights . T h e sceptics w o u l d , on th is basic, ques t i on the 
useftilness of these statements . 

I t c ou ld , however , be argued t h a t the purpose of p r o c l a i m i n g tfiese 
r i g h t s i n the C o n s t i t u t i o n is no t to enable people to go to c o u r t to enforce 
t h e m d i r e c t l y , i t is r a t h e r to emphasise i n a so lemn m a n n e r t h r o u g h the 
supreme l a w the basis of government a n d the s u b o r d i n a t e p o s i t i o n of 
those w h o w i e l d state powers. I t is assumed t h a t they w i l l be conscious of, 
a n d responsible to t h e i r obhgat i ons a n d respoas ib i l i t ies . T h i s c ou ld be of 
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r t i c u l a r s igni f icance for the d i g n i t y of the people i n G u y a n a w h e r e there 

b r e a k d o w n of services a n d the d i s t r i b u t i o n of goods w i t h inev i tab le 
"black m a r k e t i n g ' prob lems. Segments of the p o p u l a t i o n are made to feel 
t h a t any a c q u i s i t i o n of goods a n d services f r o m state owned corporat ions 
or o ther state ent i t i es is a pr iv i lege for w h i c h they m u s t be e t e r n a l l y 

a te fu l . I n the words of the C o n s t i t u t i o n a l C o m m i t t e e of N i g e r i a , the 
provis ion of 'basic r ights ' i n the c o n s t i t u t i o n cou ld therefore have "a pre­
e m i n e n t l y educat ive , emot ive a n d psychological v a l u e " for those w h o 
govern as w e l l as the governed.* ' 

T h e r e are cer ta in grey areas in the statements of basic r ights and 
ob l igat ions w h i c h the cr i t i cs w i l l c l a i m have been p r o c l a i m e d to j u s t i f y 
mal -pract i ces of the g o v e r n m e n t F o r example , A r t i c l e 22 w h i c h states a 
basic social r i g h t to w o r k spells o u t a p a r a l l e l d u t y to w o r k in the same 
person. I t m i g h t be c l a i m e d t h a t the government needed a legal basis to 
j u s t i f y its d e p l o y m e n t and trans fer of c r i t i cs of government a n d this prac ­
tice may have m o t i v a t e d this prov i s i on . I t is on the c o n t r a r y a r g u a b l e t h a t 
A r t i c l e 22 P r o h i b i t s such pract ices for i t defines the r i g h t to w o r k t o i n ­
clude a choice i n accordance w i t h social requ i rements a n d personal 
qua l i f i ca t i ons . T h e i n t e r p r e t a t i o n w o u l d u l t i m a t e l y depend on the sen­
s i t i v i t y of the j u d i c i a r y a n d the i r i n d e n t i f i c a t i o n w i t h the s p i r i t of the 
provisions. 

C o n s t i t u t i o n as a P h i l o s o p h i c a l D o c u m e n t 

Recent c o n s t i t u t i o n m a k e r s have 'gone f u r t h e r i n h o l d i n g t h a t a con­
s t i t u t i o n is also a p h i l o s o p h i c a l d o c u m e n t I t s h o u l d therefore p r o c l a i m 
the pr inc ip l es u p o n w h i c h the state is organised a n d spel l ou t as w e l l the 
ideals a n d objectives of the social order . These m a j o r premises shou ld 
ne i ther be le f t to chance or r e m a i n unexpressed. 

T h i s deve lopment i n c o n s t i t u t i o n m a k i n g has a n u m b e r o f s t r e n g t h 
a n d some p i t f a l l s . As a p h i l o s o p h i c a l document , t h e o r e t i c a l l y ; (1) the ob­
ject ives of the state w i l l become k n o w n t h r o u g h o u t the c o u n t r y a n d 
prov ide a yard - s t i ck aga ins t w h i c h a government 's per formance can be 
judged ; (2) the s tatements o f objectives a n d c o n s t i t u t i o n a l d irect ives 
ought to d i r e c t a n d concert the efforts a n d act ions of people t owards the 
ach ievement o f those goals; (3) the p a r a m e t e r s of government become 
clear a n d people are i n f o r m e d o f the pol ic ies of the state - these are 
prerequis i tes t o cooperat ion , peace, u n i t y a n d progress; (4) the object ives 
a n d p r inc ip l e s of state p o l i c y are i n # s t e d w i t h the q u a l i t y of con­
s t i t u t i o n a l norms, a n d thereby m a k i n g i t easier for p o l i t i c a l leaders a n d 
p u b l i c func t i onar i e s t o e s tab l i sh a n d show the des ired i d e n t i f i c a t i o n w i t h 
t h e m . 

O n the o ther h a n d , i t m a y be argued t h a t goals a n d va lues o f a society 
are n o t u n c h a n g i n g for a l l t imes . T h e s ta ted ones m a y n o t be a t r u e 
re f l e c t i on of c u r r e n t va lues b u t on ly w h a t the present generat ion of le ­
aders believe t h e m to be o r t h i n k they s h o u l d be. T o enshrine t h e m i n the 
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c o n s t i t u t i o n is a n i m p o s i t i o n , a n d w o u l d create a false a n d u n w a r r a n t e d 
image of p o p u l a r acceptance. One is also con f ronted w i t h an assumpt ion 
t h a t a c o n s t i t u t i o n is by its n a t u r e a s h o r t d o c u m e n t se t t ing ou t the essen­
t i a l p r i n c i p l e s necessary for the e s tab l i shment a n d f u n c t i o n i n g of the 
organs of g o v e r n m e n t T o enshrine t h e r e i n va lues a n d a s p i r a t i o n s of 
society ( a n d as i n the P a p u a N e w G u i n e a C o n s t i t u t i o n prov ide s t ruc tures 
for t h e i r i m p l e m e n e n t a t i o n ) is to encumber w h a t s h o u l d be bas i ca l ly a 
s imple d o c u m e n t I t is precisely because of th i s r e a l i s a t i o n t h a t the con­
cept o f organic laws is used i n some countries . F o r example , the con-
s t i t u i o n of Papua N e w G u i n e a sets o u t basic s tatements of n a ' i o n a l goals 
a n d basic social r i g h t s a n d ob l igat i ons . T h e s t r u c t u r e s for i m p l e m e n t a t i o n 
are for the greater p a r t de f ined a n d establ ished i n Organic L a w s on the 
Leadersh ip , the O m b u d s m a n a n d the U n d e r l y i n g L a w s . A n Organic L a w 
is a law expressed to be the organic law i n respect of a mat te r , prov is io i 
for w h i c h is expressly a u t h o r i s e d by the c o n s t i t u t i o n . L i k e the con­
s t i t u t i o n , i t is a supreme l a w a n d enjoys s i m i l a r p r o t e c t i o n w i t h reference 
to a l t e ra t i ons . 

I M P L E M E N T A T I O N 

( i u i d e t o J u d i c i a l I n t e r p r e t a t i o n 

T h e pursuance of n a t i o n a l goals a n d the recogn i t i on of non en­
forceable dut ies on the p a r t o f the state can be very m u c h a m a t t e r of 
p o l i t i c a l w i l l to ensure t h a t state a c t i v i t i e s a re d i r e c t e d t owards achiev ing 
and respecting t h e m . A r t i c l e 39 prov ides t h a t the rea l i sat i cm of the Direc ­
t ive Pr inc ip l e s is a m a t t e r for P a r l i a m e n t , the government a n d other 
p u b l i c agencies P a r l i a m e n t may , however, prov ide for t h e i r e n f o r c e a b i l i t y 
i n any c o u r t or t r i b u n a l . 

O n the other h a n d , some const i t ions have gone beyond a mere 
" d e c l a r a t i o n of i n t e n t " o f t h e i r en for ceab i l i ty . F o r example , Papua New 
Guinea c o n s t i t u t i o n provides t h a t the courts a n d o ther t r i b u n a l s are to be 
gu ided by the N a t i o n a l Goals and D i r e c t i v e P r i n c i p l e s i n reso lv ing 
disputes. These goals a n d p r i n c i p l e s are also c e n t r a l to the expression (, 
the underlying law o f the state; for wherever the rules of the C o m m o n 
L a w are i n a p p l i c a b l e or i n a p p r o p r i a t e or they c o n f l i c t w i t h the goals, the 
f o r m e r m u s t give w a y to the u n d e r l y i n g law. I n th i s way the goals am^ 
p r i n c i p l e s f o r m the basis for d e t e r m i n i n g new lega l r ights and duties, an ' 
hope f i i l l y , i n e v i t a b l y , a new lega l system. So i m p o r t a n t are the goals, p r i n 
c iples a n d s tatements of social r i g h t s a n d ob l i ga t i ons i n the a f f a i r s of t h a ; 
n a t i o n , t h a t the Supreme C o u r t of Papua N e w G u i n e a is en t rus ted w i t h a 
new j u r i s d i c t i o n to give adv isory op in ions i n c i rcumstances where no legal 
d isputes have ar isen , b u t doubts existed i n t h e i r a p p l i c a t i o n . B y A r t 19 of 
the C o n s t i t u t i o n a n u m b e r o f s t i p u l a t e d a u t h o r i t i e s (e.g. P a r l i a m e n t L a w 
Officers, the Speaker) m a y seek the " o p i n i o n " of t h a t C o u r t on an:^ 
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s t ion r e l a t i n g to t h e i r i n t e r p r e t a t i o n or a p p l i c a t i o n i n c l u d i n g the 

v a l i d i t y of any proposed l a w or executive a c t i o n t h a t m i g h t con f l i c t w i t h 
the goals, p r i n c i p l e s etc. 

I t m a y be argued t h a t by v i r t u e of A r t 8 of the G u y a n a C o n s t i t u t i o n 
(the Supremacy of the c o n s t i t u t i o n ) and section 7 of the c ons t i tu t i ve a c t 
( i n t e r p r e t a t i o n of e x i s t i n g l a w i n c o n f o r m i t y w i t h the c o n s t i t u t i o n ) the 
Guvanese courts are d u t y b o u n d to take cognisance of d i rec t ive p r i n c i p l e s 
and basic social r i g h t s a n d d u t i e s i n reso lv ing disputes. T h i s submiss ion is 
suppor ted by the p r i n c i p l e t h a t the provis ions i n a C o n s t i t u t i o n are self-
execut ing to the f u l l e s t e x t e n t t h a t t h e i r respective n a t u r e and subject 
m a t t e r s p e r m i t T a k e for example , the p r i n c i p l e of " d i s m i s s a l a t 
p leasure . " I t is a rguab le t h a t inso far as i t is a " re ce ived" p r i n c i p l e , i t 
cou ld no longer be v a l i d , i n the l i g h t of ar t i c le** of the c o n s t i t u t i o n ( the 
r i g h t to work) .** A g a i n , sub jec t t o the i n t e r p r e t a t i o n of the expression 
" p r o p e r s o l e m n i t y " one m i g h t argue t h a t A r t 7 ( d u t y to respect n a t i o n a l 
symbols) m i g h t be a basis for the r e i n t e r p r eta t i o n of the law of c r ime 
where a n accused is charged w i t h f a i l u r e t o s t a n d i n a p u b l i c p lace w h e n 
the n a t i o n a l a n t h e m is be ing p layed . I n Dolly Kendall et al v Mohamed 
Khan,^^ the f u l l C o u r t h e l d t h a t the accuseds' f a i l u r e t o s tand i n the 
c inema w h e n the n a t i o n a l a n t h e m was p l a y e d d i d n o t a m o u n t to a n i n s u l t 
l i k e l y to provoke a breach of the peace w i t h i n the terms of the S u m m a r y 
Offence A c t , a n d t h o u g h there w a s a m o r a l a n d n a t i o n a l d u t y to s tand , 
there was no legal o b l i g a t i o n to do so. T h i s j u d g e m e n t was de l ivered 
before the 1980 c o n s t i t u t i o n came i n t o force. 

However , the be t te r v i ew is t h a t j u d i c i a l l a w - m a k i n g of cr imes w o u l d 
be a v i o l a t i o n of A r t i c l e 144 (4) ( P r o t e c t i o n of L a w ) . I t is therefore for 
P a r l i a m e n t by the exercise of i ts leg is lat ive power to overrule the l a w as 
was s ta ted i n Kendall's case... O t h e r assumpt ions w h i c h i t is opened to the 
courts t o m a k e are as f o l l o w s : (1) i f the m e a n i n g o f a p a r t i c u l a r 
l e g i s l a t i o n is u n c l e a r or ambiguous , the courts s h o u l d give a n i n ­
t e r p r e t a t i o n w h i c h is consistent w i t h the N a t i o n a l Goals a n d P r i n c i p l e s 
a n d are no t i n v i o l a t i o n t h e r e w i t h ; ( i i ) i f there is a c o n f l i c t between a 
h u m a n r ights p r o v i s i o n i n the c o n s t i t u t i o n a n d a D i r e c t i v e P r i n c i p l e , the 
d u t y of the c o u r t is n o t s i g n i f i c a n t l y d i f f e rent f r o m t h a t , where a prov i s i on 
i n a s ta tute conf l icts w i t h a p r i n c i p l e of p u b l i c pol icy . However , the con­
f l i c t m a y be resolved i n f a v o u r o f the D i r e c t i v e P r i n c i p l e by l eg is la t ion . 
One c o n f l i c t t h a t comes r e a d i l y to m i n d , for example , is the f reedom to 
f o r m p o l i t i c a l par t i e s protec ted by A r t i c l e 147 ( r i g h t of associat ion) . T h e 
D i r e c t i v e P r i n c i p l e ( A r t i c l e 10) w h i c h requires t h a t p o l i t i c a l par t i e s m u s t 
respect the p r i n c i p l e s of " N a t i o n a l Sovere ignty ) " p u r p o r t s to abr idge the 
fiindamental r i g h t o f a s s o c i a t i o n . A g a i n the a b r i d g e m e n t of the f u n ­
d a m e n t a l r i g h t of " p r o t e c t i o n f r o m d e p r i v a t i o n of p r o p e r t y " ( A r t 142) is 
c l e a r l y i m p l i e d f r o m the c lear s ta tement of p r i n c i p l e t h a t as l a n d is for 
soc ia l use, i t m u s t go to the t i l l e r ( A r t 18). 
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M a c h i n e r y f o r E n s u r i n g P u b l i c A c c o u n t a b i l i t y a n d D u t i e s 

One e x p l i c i t thesis of th i s essay is t h a t the c o n s t i t u t i o n w h i c h spel l ' 
o u t objectives o f a n d basic r i ghts i n the social order establishes dut ies i i 
g overnment a n d its f u n c t i o n a r i e s a n d by so do ing contro ls " p o w e r " anr 
subordinates the l eadership to the C o n s t i t u t i o n . T h e most i m p o r t a n t 
s ingle fac tor i n r e a l i s i n g the objectives is the q u a l i t y of the leadership . E x ­
perience i n G u y a n a teaches t h a t a l eadership w h e n u n r e g u l a t e d soon 
becomes sel f -centred, u n m i n d f u l o f the r ights of the citizens and of the 
concept o f p u b l i c a c c o u n t a b i l i t y . C o n s t i t u t i o n a l e n j o i n m e n t a n d 
d e c l a r a t i o n s a lone have l i t t l e effect by themselves. 

I n Mwongozo (1971) i t was p o i n t e d out t h a t the f a c t t h a t the leaders 
have c h a r t e d the objectives a n d pol ic ies for deve lopment is no guarantee 
of good leadership . T h e f i r s t step t owards responsible leadership , i t is 
argued , is the recogn i t i on o f a Code o f C o n d u c t T h e second, is a n effectivt 
m a c h i n e r y for i n v e s t i g a t i n g p u b l i c c o m p l a i n t s of p u b l i c mismanagement . 
T h e ' l eadersh ip code' i n T a n z a n i a m a y therefore be seen as a necessar\ 
aspect of the Arusha Declaration. T h e l a t t e r spe l t ou t the n a t i o n a l goals 
a n d ob l i ga t i ons ; the f o r m e r de f ined good leadership a n d p r o v i d e d fo 
t h e i r c o n t r o l . I n contrast , the Code of C o n d u c t for P N C leaders ' " is a poc-
s u b s t i t u t e for a n a t i o n a l l eadership code. I t has no n a t i o n a l or leg;* 
s ta tus a n d no b i n d i n g force. F o r these reasons i t is a m a t t e r of surprise , 
t h a t t h i r t y a r t i c l e s o f the c o n s t i t u t i o n are devoted to h i g h sound ing p r i n ­
c ip les o f state pol ic ies a n d basic r i g h t s of the c i t i zen and n o t one to en­
s u r i n g the a c c o u n t a b i l i t y of the leadership i n t h e i r i m p l e m e n t a t i o n . 

Law R e f o r m a n d A d H o c B o d i e s 

T h e mos t d i r e c t m e t h o d of ensur ing t h a t goals and basic r i ghts and 
o b l i g a t i o n s are p u r s u e d a n d protected is a n active law r e f o r n ; 
p r o g r a m m e . I t w o u l d be the f i r s t d u t y of the body ent rus ted w i t h the task 
to give care fu l c o n s i d e r a t i o n to a l l c u r r e n t l eg i s la t i on , w i t h a v i ew to 
m a k i n g r e c o m m e n d a t i o n s for repea l or a m e n d m e n t of those w h i c h are in 
c o n f l i c t w i t h the N a t i o n a l Goals a n d Pr inc ip les . I n areas where there are 
no l e g i s l a t i o n ( for e x a m p l e for the conservat ion and pro te c t i on of the en­
v i r o n m e n t ) i t is for the l a w r e f o r m body to propose adequate l eg i s la t i on to 
f i l l the gaps. One of the first acts of the government of Papua N e w G u i n e a 
f o l l o w i n g i ts new c o n s t i t u t i o n was to es tab l i sh a L a w R e f o r m C o m m i s s i o n 
charged w i t h propos ing revis ions o f the laws to re f lec t the n a t i o n a l goals 
etc. 

T h e C o m m i t t e e w h i c h recommended social secur i ty measures to be 
i n c o r p o r a t e d i n the N i g e r i a n C o n s t i t u t i o n , e n j o i n e d the e s t a b l i s h m e n t ot 
task forces to produce proposals for t h e i r r e a l i s a t i o n w h e n the " t i m e , cu 
cumstances a n d resources" p e r m i t t e d . Guyana ' s record of l a w r e f o r m is 
poor ; l eg i s la t ive power over the l a s t t en years be ing d i rec ted m a i n l y to 
e n h a n c i n g the power of the r u l i n g p a r t y t o c o n t r o l the economy a n d 
e l i m i n a t e p o l i t i c a l o p p o s i t i o n f r o m w i t h i n . 

C O N C L U S I O N 

West I n d i a n s are n o t u s u a l l y c red i ted w i t h c r e a t i v i t y i n the s o l u t i o n o f 
the i r p o l i t i c a l a n d lega l conf l icts . T h i s is so a l t h o u g h t h e i r societies a re 
h i g h l y sophist icated a n d the p o p u l a t i o n c o m p a r a t i v e l y l i t e r a t e . T h e 
p o l i t i c a l leadership i t se l f has ar isen f r o m the r a n k s of m e n w h o have ex­
cel led i n their professions. D r E r i c W i l l i a m s ' h i s t o r i c a l w r i t i n g s are read 
w i t h i n a n d outs ide the reg ion , the others are c red i t ed w i t h less 
innovativeness. D r R a t u S i r Kamisese M a r a , the P r i m e M i n i s t e r of F i j i , 
expressed w i d e l y he ld op in ions w h e n he c o m m e n t e d i n the D i l l i n g h a m 
lecture a t the K e n n e d y T h e a t r e i n H o n o l u l u {1975)*^ t h a t "desp i te the 
po l i sh o r a t o r y of W e s t I n d i a n s i t is the A f r i c a n s w h o are the so l id 
pacemakers.""'* 

We i n G u y a n a have been h a u n t e d by serious r a c i a l a n d p o l i t i c a l con­
flicts w h i c h have bedev i l l ed our existence as a n a t i o n . Despite f our teen 
years of r u n n i n g our own a f fa irs , these conf l ic ts r e m a i n unreso lved and 
have t a k e n on degenerat ing consequences. T h e depressed state of our 
economic a n d social l ives proves the classic t h e o r e t i c a l p l a t i t u d e t h a t 
economic and social advancement are dependent on p o l i t i c a l s t a b i l i t y . W e 
have excused our i n a b i l i t y to b r idge our chasms on our heterogeneity. 
T h o u g h un ique i n th is respect, i n the W e s t I n d i e s we have no t i n h e r i t e d 
f r o m our C o l o n i a l masters even a f r a c t i o n o f the prob lems consequent 
upon heterogeneity l i k e o ther deve lop ing s ta tes A f r i c a n a n d Paci f ic 
states, w i t h t h e i r numerous t r i b a l a n d r a c i a l conf l icts , diverse customs 
and. cultures , have h a d to face near i n s u r m o u n t a b l e prob lems . Y e t we f i n d 
t h a t i n m a n y of these states w h e n con frontat ions , r a c i a l a n d / o r p o l i t i c a l , 
threatened the existence of the n a t i o n , the leadership has sought so lut ions 
i n p o l i t i c a l a n d c o n s t i t u t i o n a l creativeness, some b o r d e r i n g on the genius. 
Papua N e w Guinea , for example , i n the m i d s t of succession by one of her 
d issat is f ied d i s t r i c t s ( B o u g a i n v i l l e ) and threa tened break a w a y by other 
i m p o r t a n t areas of its t e r r i t o r y (Gazel le P e n i n s u l a r a n d Papua ) , sought t o 
resolve its prob lems by s k i l f u l negot iat ions a n d p a r t l y by c o n s t i t u t i o n a l 
innovat i ons i n the c r e a t i o n of p r o v i n c i a l governments."*"* 

T h e r u l i n g p a r t y in G u y a n a has i n i ts rhetor i cs d i s cred i ted the i n ­
dependence C o n s t i t u t i o n by a t t r i b u t i n g to i ts r e spons ib i l i t y for a l l i l l s . I t 
pledged an autochthonous C o n s t i t u t i o n capable of reso lv ing most of the 
country 's problenis . A t the end of the day the C o n s t i t u e n t Assembly 
d isregarded the numerous r e commendat i ons o f var i ous bodies a n d groups 
i n G u y a n a and adopted w i t h m i n o r m o d i f i c a t i o n s the d r a f t C o n s t i t u t i o n 
s u b m i t t e d by the R u l i n g Par ty . " " 

T o enshrine goals, p r i n c i p l e s a n d basic social r i ghts a n d dut ies i n a 
c o n s t i t u t i o n w i t h o u t p o p u l a r discussion o f t h e m before h a n d , Ls to create a 
alse and u n w a r r a n t e d image of p o p u l a r acceptance. T h e c o n s t i t u t i o n a l 
o r m u l a t i o n of values and objectives is of l i t t l e u t i l i t y unless they are the 

rea l f u n d a m e n t a l ones w i d e l y shared i n the c o m m u n i t y , and not the sec­
toral objectives a n d goals of a p o l i t i c a l group, u n c r i t i c a l l y t a k e n f r o m 
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fore ign const i tut i ons because they sound good."'' F o r example , a r t i c l e 35 
w h i c h seeks to concretise diverse c u l t u r a l deve lopment has no t been 
t h o r o u g h l y discussed a n d resolved by the c o m m u n i t i e s i n G u y a n a " " I t s at ­
t a i n m e n t is l i a b l e to be d i s t r a c t e d f r o m by discussions as to its a u t h e n ­
t i c i t y . S ta tements of values of a society are h a r d l y w o r t h the paper they 
have w r i t t e n on i f there is no t a f a i r l y genera l ly shared c o m m i t m e n t to the 
va lue w h i c h are endorsed there in . I t is i n the area of i m p l e m e n t a t i o n t h a t 
there is the greatest r o o m for sceptic ism. People have become suspicious 
of the f ine sound ing statements w h i c h are on ly s tatements of i n t e n t T h i s 
is more so i n a state where m i n i m u m h u m a n r ights provis ions w h i c h are 
f i r m l y entrenched i n the c o n s t i t u t i o n are cons tant ly be ing v i o l a t e d . I t is a 
m a t t e r of great surprise t h a t the i n t e r r e l a t i o n s h i p between f u l f i l l m e n t of 
basic social r i ghts a n d the c o n d u c t of l eadership was no t acknowledged i n 
the c o n s t i t u t i o n . T h e y are complete ly l i n k e d together as are chicken and 
eggs! T h e r e l a t i o n between the f u l f i l m e n t of social r ights and the conduct 
of the leadership has been a m a t t e r of great concern i n several countr ies 
w i t h i n recent years. T h e C o m m i t t e e w h i c h d r a f t e d the N i g e r i a n Con ­
s t i t u t i o n attested to the " s t r o n g differences of o p i n i o n " th is subject evoked 
i n N i g e r i a . I t , however, r e c o m m e n d e d t h a t (1) the Direc t ive Pr inc ip l es 
shou ld be made j u s t i c i a b l e to a l i m i t e d ex tent by means of d e c l a r a t o r y ac­
t i o n ; (2) a Code of C o n d u c t shou ld be es tab l i shed w i t h s trong sanctions 
for non-compl iance ; a n d (3) a D e c l a r a t i o n by the C o u r t t h a t a law or ac­
t i o n is a v i o l a t i o n of the D i r e c t i v e P r i n c i p l e s or basic social r i ghts s h a l l 
no t r ender the law or a c t i o n i n v a l i d , b u t m a y be a g r o u n d for the i m ­
peachment of the responsible f u n c t i o n a r y . 

T h e role of the courts i n m a t t e r s such as the enforcement of dut i e s 
aga ins t the state has a lways been one of c o n c e r n One tr ies to avo id con­
f r o n t a t i o n s between the executives and /o r the l eg i s la ture on the one h a n d 
a n d the j u d i c i a r y o n the other. I t may be a r g u e d t h a t to m a k e the 
j u d i c i a r y the f i n a l a r b i t e r over m a t t e r s of f u l f i l l i n g basic soc ia l and 
economic r ights of i n d i v i d u a l s is only a s h o r t step t o w a r d s b u i l d i n g up 
aga inst t h e m the charge of u s u r p i n g the funct ions of the Execut ive a n d 
Leg i s la ture . B y t h e i r n a t u r e , the provis ions re la te to po l i cy goals or direc­
t ions r a t h e r t h a n to the existence or ex tent of legal r i g h t s i n i n d i v i d u a l s or 
groups. As such one m i g h t argue t h a t i t is a f i e ld i n t o w h i c h profess ional 
judges are no t the mos t competent t o judge . 

One is r e m i n d e d of the oppos i t i on of A n g l o Saxon lawyers to the i n ­
c lus ion of B i l l s of R i g h t s i n C o n s t i t u t i o n s . A B i l l of R i g h t s is not s i m p l y 
the e m b o d i m e n t of l ega l s o lu t i ons b u t touches on m a t t e r s of p o l i t i c a l 
ph i l osophy and ideology. T h e Cour t s have, however, p roven to be a f o r u m 
for ques t i on ing the i r i n f r i n g e m e n t a l b e i t n o t very effectively. S h o r t ­
comings t h a t there are , are n o t i n t h e i r n a t u r e as j u s t i c i a b l e rules , b u t i n 
the t i m i d i t y of some judges, and the l i m i t e d range of remedies a v a i l a b l e 
u p o n i n f r i n g e m e n t 

T h e " f u n d a m e n t a l r i g h t s " p rov i s i on and those of "basic r i g h t s " have 
two th ings i n c o m m o n : (1) they go to the very w e l l be ing of m a n , a n d (2) 

m. 
hev i n h i b i t act ions w h i c h t h r e a t e n t h a t w e l l being. O n . , . ^ . - f o r e 

• ^ ^ j ^ jhe basis on w h i c h they are accorded d i f f e rent t r e a t m e n t i n Con ­
s t i tu t i ons . Reference has been made to the R e p o r t of the C o n s t i t u t i o n a l 
D r a f t i n g C o m m i t t e e of N i g e r i a w h i c h re commended t h a t m a n y of these 
"Bas ic R i g h t s " be added to the l i s t of the f u n d a m e n t a l r i ghts i n the C o n ­
s t i t u t i o n . T h e ob ject ion to a d o p t i n g th is technique a n d the a r g u m e n t for 
separat ion is w e l l f ounded on the fac t t h a t guarantees of social a n d 
economic r ights m i g h t c o n f l i c t w i t h i n d i v i d u a l s ' f u n d a m e n t a l r ights . T h e 
la t te r should no t deny the government the legal means of do ing w h a t is 
necessary tt) prov ide economic a n d social security . Nevertheless, as f u n ­
d a m e n t a l pr inc ip l es s h o u l d n ' t the un iversa l ru le be t h a t leg is lat ive and 
exec-utive acts w h i c h v i o la te these provis ions are i n v a l i d ? J u d i c i a l rev iew 
w o u l d involve the courts i n the p o l i t i c a l process, b u t courts ' power to 
review l eg i s la t i on a n d executive acts is a l ready a very d i s t i n c t one i n the 
p o l i t i c a l process. W i t h the proposed extension of rev iewing o p p o r t u n i t i e s 
the Court ' s role w o u l d r e m a i n very l i m i t e d in compar i son w i t h the judges 
in the Supreme C o u r t of A m e r i c a . 

One re la ted m a t t e r necessary for the p r o t e c t i o n of b o t h categories of 
r ights a n d can i tse l f f a l l i n t o e i ther of them, or as a guarantee of these 
rights, is t h a t of free legal aid. I n a deve lop ing country , most cit izens are 
u n l i k e l y Xu have the resources t o pro tec t t h e i r c o n s t i t u i o n a l r i ghts w h e n 
such r ights are threatened or i n f r i n g e d . M a n y of the new cons t i tu t i ons 
guarantee legal services o u t of p u b l i c expense i n such circumstances. A r ­
t ic le 14446 of Guyana ' s new C o n s t i t u t i o n guarantees to everyone charged 
w i t h a c r i m i n a l offence a f a i r t r i a l and accord ing ly places an o b l i g a t i o n 
on the State to m a k e provis ions for legal a i d to be taken i n " s u i t a b l e 
ca.ses." F o r even th i s l i m i t e d c o m m i t m e n t to be a r e a l i t y i t w o u l d be 
necessary to es tab l i sh one o f the m a n y models of legal a i d s chemes" ' 
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