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INTRODUCTION

A government is a necessary institution in every ordered society. In this
institution, one has to limit the arbitrariness inherent in it and to ensure that its
powers are used for the peace, order and good governance of that society. This is
the concept of constitutionaiism. It is a set of recognised rules which govern a
particular society. The constitution, therefore sets up the main organs of the
government and prescribes the functions which those organs have to perform.

Constitutions may be of two types. An unwritten constitution which is belicved to
be an assemblage of customs and institutions derived from fixed principles, or @
written constitution which refers to a basic norm of a particular constitution that
has already been established. The first type is derived from Hart’s theory of rules
of recognition which are not derived from legal norms. The other one is deriv
from Kelson's theory as a grundnorm which refers to a particular constitution that
has already been laid down. In this case, the government is a creature or part of th
constitution itself. It is here that we speak of a constitution being supreme.

Examples of written constitutions are the Constitutions of Zanzibar, Tanzani
Zambia, U.S.A., Kenya, Papua New Guinea, Guyana etc. An example of
unwritten constitution is that of the United Kingdom, where the foundation of thé
legal system is lacking. Thus the assemblage of customs, norms and rules form

the basis of the government.

Then a question may be asked as to what is the supremacy of a constitution? It is
true that a constitution is a groundnorm derived from a will of a body superior t0
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the legislature. These are the people themselves. It is the exercise of inherent
constituent powers which the people themselves possess. Secondly we can say that
the constitution is a "parent” Act from which all other legislative Acts derive their
authority. In enacting a constitution, unlike when enacting ordinary laws, the local
Jegislature can act with no authority superior to that with which it makes ordinary
laws. The Constitution creates the government; it creates the organs of the
government and it dictates terms on which the government and its organs are to
be run. This brief account explains the reasons why we say that the constitution
is supreme. Judicial decisions have also put it clear that the constitution is supreme
and that nobody, even the parliament itself can go outside its limits. In the case of
Ramasinghe it was stated categorically that a legislature has no power to ignore
the conditions of law making that are imposed by the instrument which itself
regulates its powers to make law. It was further held that the restriction exists
independently of the question whether the legislature is sovereign or whether the
constitution is uncontrolled. The constitution can indeed be altered or amended by
the legislature if the regulating instrument so provides and if the terms of those
provisions are complied with.

The situation is different where there is no written constitution. In the United
Kingdom, for example, it has been held by the courts that the Parliament is
supreme and a court cannot hold an Act of Parliament to be invalid or
unconstitutional. In Cheney V. Conn 2 it was held that a Parliamentary enactment
th.e highest law in the country cannot be illegal while in British Railways V’
Pickin® it was held that the functions of the court was to consider and apply Lhe;
enactment of Parliament and it was not within its province to say whether it should
be 9n .lhe Sl.alulc book or not. This legislative supremacy of Parliament, that is an
:r‘:';m:;ecdf;l‘r:mi;alions upon the legislalive.competence of Parliament is derived
. P;rl ll at there is no other supenor.power as the constitution. Thus the
i (c)iinem Zcﬂould enact any .law, be it bad or otherwise. Unless and until
- —— . erpe ed by th‘e Parlxamgnt, the law will be enforced. There may

0 the correct interpretation of the enactment but, as Lord Morris

8aid in Picking' cace "
g case, "there must be none as i
book at a] to whether it should be on the statute

The Zanzibar Cop
above, it is 1o
many written con

stitution is also supreme. However, due to what has been stated
ef:es?fy for a constitution to have a "supremacy" clause, but
stitutions do have supremacy clauses in order to stress further the
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supremacy of that constitution. Section 4 of the Zanzibar Constitution provides
thus:-

"4, This Constitution is the Constitution of Zanzibar and shall have the
force of law throughout Zanzibar and ... if any of the law is inconsistent
with this Constitution, this constitution shall prevail and the other law
shall, to the extent of the inconsistency, be void."

"1 Constitution etc as Supreme Law.

(1) This Constitution ....... (is) the Supreme Law of Papua New
Guinea, and ... all acts (whether legislative, executive or .
Judicial) that are Inconsistent with them are, to the extent of the
inconsistency, invalid and ineffective, '

2 The provisions of this Constitution ....... are self executing to the
fullest extent that their respective natures and subject matters
permit."

within the state, and that it declares the principles by which those organs mu
operate. Thus the Constitution always governs the state. Let us now see in detail
the Zanzibar Constitution. .

THE HISTORY OF THE ZANZIBAR CONSTITUTION.

The history of the Zanzibar Constitution goes back to the Independence
Constitution of 1963. The Independence Constitution marked the end of approxi-
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ly a hundred years of British rule. It was the first comprehensive
mau. ‘iulionul document in Zanzibar and was modelled after the Westminster
zs:::,'lwm)n. [t_however maintained the Sultan as the Head of State and 'the Prime
Minister as the Head of the government. The Constitution vested executive power
in the Sultan, which could be exercised by him either directly or [hrgugh ofﬁccrs
subordinate to him.5 On the other hand, legislative power was vested in Pa.rllamcnl
consisting of the Sultan and a National Assembly of not more than thirty one
members clected by adult suffrage6 while the judicature continued 1o be as that
under the colonial era. The Constitution also guaranteed fundamental rights and
frecdoms of the individual and afforded protection against slavery and forced

labour.

However the Independence Constitution did not live for a long time. Hardly one
month after Independence, that is, on January 12, 1964, a dramatic revolution took
place which placed powers in the hands of workers and peasants. The 1963
Constitution was thus suspended, and there was no other constitution until 1979,
when a new Constitution was established.

ARTICLES OF THE UNION
Less than four months after the revolution, the Peoples' Republic of Zanzibar

Mmerged with the Republic of Tanganyika on 261h April, 1964, to form the United
Republic of Tanganyika and Zanzibar? The new name of Tanzania was passed by

an Act of Parliameny in December the same yearS,

In 1965 an Interim Constitution for Tanzania was enacted?. It was conceived of as
a lemporary Constitution, 1o be replaced by a permanent one after the political
thinking haq crystallize,

This condition provideg for the distribution of powers between the United
Republic ang Zanzibar, Zanzibar Government had power to deal with all matters

-l'elaling L0 Zanzibyr which were not union matters. The Interim Constitution of

Tangzmyiku and this wag because Zanzibar had Nno constitution at that time!0.
HOWCVCF, subsequent modifications and amendments were within the competence

i of the Parliamen of the United Republic. The Articles of Union also declared that

on the commencemeny of the Interim Constitution, the Constitution of the Repu-
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blic of Tanganyika shall cease to have effect for the government of Tanganyikg '
as a separate part of the United Republic. The Articles also provided that both
Tanganyika and Zanzibar shall have separate laws on matters outside the union.

Constitutional instrument of the union is the treaty. This treaty does not
‘ Theiish the state of Tanganyika nor the state of Zanzibar. It only means that each
‘ 'xe surrendered some of its powers to the United Republic and thus the two states

. ; ined their sovereignty.
The 1964 Articles of the Union can be termed as a treaty whereby two. had still retained

independent countries voluntarily united on certain basic conditions. This trea
forms the GRUNDNORM of the Union. Any Constitution which is inconsistent
with this GRUNDNORM will be void. '

“' This entails that both the Constitution of the United Republic and that of Zanzibar
" should be consistent with the Treaty or the grundnorm of the Union. Thus the
present Constitution of the United Republic which lists 10 more union matters

: . - which are not reflected in the Treaty seems to me to be invalid and ineffective.
Atrticle 1 of the treaty is declaratory and stipulates that Zanzibar and Tanganyika Jh arc not re

have united to form one Sovereign Republic. Article 3 gives power to Zanzibar to
deal with all matters which are not Union matters. Article 4 provides a list of
Union matters which fall under the jurisdiction of the Union Parliament and the
Executive of the United Republic. These matters are listed below:

‘These articles of union have been given different names. Some say it is a
federation, others term it as a loose federation. Others still translate it asa form of
" a unitary state!2. However, it is clear to me that the present structure is not very
clear, although it is almost certain that it was intended as a federation with a
central government and a government of Zanzibar on one hand and that of
fanganyika on the other. More explanation and set up of the union is needed.

i

1. Constitution and government of the United Republic.

2 External Affairs "
THE 1979 CONSTITUTION

3 Defence :
. This Constitution commenced, as did the Constitution of the United Republic of
% Ratiog Tanzania of 1977 by declaring the same principle of a democratic and socialist
State with one supreme political party which was to be a final authority in respect
- 5 Emergency powers Of all matters in Zanzibar!3, The declaration of Party Supremacy in this

, Constitution had a great impact on the role of Zanzibar executive, the judiciary
6. Citizenship - Supremacy of the House of Representatives. Serious inroad had been made
On'the independence of the judiciary and the powers of the House were reduced.

{4 Immigration il

I'h @ons

Al though (s Preamble quite comprehensively incorporated the ideological
Objectives of (he government and a statement on the protection of basic political,
band human rights. The 1979 Constitution therefore, did not legally guarantee
'eS€ rights through the organs of state.

titution on the other hand did not contain provisions on the Bill of Right,
8. External trade and borrowing

9. The public service of the United Republic

10. Income tax, corporation tax and customs and exercise and

smportant change in (he 1979 Constitution was the election of the President of .
11. Harbours, civil aviation, posts and telegraphs. A by the Popular election of the electorate. Before this change, the
an of the Revolutionary Council who was also styled as the President of the
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revolutionary Government of Zanzibar retained his position until such time when

he resigned or died. The second important change brought about by the
Constitution was the creation for the first time after the revolution, of the House of
Representatives for Zanzibar. It was however, sad to note that the composition of
this important organs was not all that "representative” as its name implied. The
House was an assembly of 109 members composed of only 10 elected members,
the rest being appointed or nominated by the Party and Government officials from
their respective areas. Thus the people were not involved at any stage in clecting
the members of the House of Representatives although these Members were
supposed to represent the areas from which they came from!3. It is not disputed
that the introduction of the House of Representatives was a good starting point for

a democratic system, but the composition of the House at that time ha indeed
remained a mockery for a democratic socialist state such as Zanzibar.

The Revolutionary Council was also retained under the 1979 Constitution, but
most of its original powers had been stripped off. It remained substantially as the
executive branch of the Government, the legislative role being taken over by the
House of Representatives. The other function of the Revolutionary Council as the
Committee of the National Exccutive Committee of the Party was also vested in
the House of Representatives and this meant a further weakening of the influcnce
of the once powerful Revolutionary Council. However this new function of the
House had a substantial impact on the supremacy of the House, both in terms of its
legislative function and freedom of debate by the Members.

Regreutably, the 1979 Constitution did not abolish the novel Judicial system which
was started in 1969 and hence the Peoples' Courts still continued to operate under
this Constitution. However, the 1979 Constitution had paved way for further
growth and development of Zanzibar. In order to keep pace with this growth,
another Constitution was enacted in 1984. This Constitution, which is still in force,
has shown a marked departure from its predecessor and has introduced substantial
changes which are all intended to establish both political and cconomic democracy
and social justice to all the sections of the people in Zanzibar.
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THE 1984 CONSTITUTION

rhe 1984 Constitution was passed by the Constituent Assembly on 9th October,
1984, and came into force on the 1st of January 1985. The Constitution retains
some of the provisions of its predecessor, but makes substantial changes. The
changes include a chapter on Directive Principles of State Policy which are
declared to be fundamental but not enforceable by the courts and a chapter on
fundamental rights which is justiciable. The Constitution also provides the
structure for a socialist government and creates an Executive Presidency type of
covernment. However, unlike the Constitution of the United States of America,
the Constitution of Zanzibar is not constrained by the principle of checks and
balances, and thus there is a fused legislative-executive relationship and a
significant overlap on personnel, with all ministers being members of the House of
Representatives. Other characteristic features of the Constitution, such as
limitation of parliamentary supremacy, judicial review and independence of the
judiciary arc also provided for. }

In-order to sce the impact of this Constitution in the development of Zanzibar, it is
proposed to cxamine, separately, the chapters on directive principles, fundamental
rights, the executive, the legislature and the judiciary as these show, both a
remarkable departure from the 1979 Constitution or any link with or subordination
to the original Independence Constitution. However due regard shall be given to
the 199 amendments to the Constitution due to change of policy from a one Party
state 1o the Multiparty system.

FUNDAMENTAL OBJECTIVES AND DIRECTIVE
Principles of Zanzibar Policy

The framers of the Zanzibar Constitution were not content in embodying social
and economic objectives in the preamble only. Following the example of Guyana,
India, Papua New Guinea and China, some of these objectives are contained in
chapter two of the Constitution as the Fundamental Objectives and Principles of
Zanzibar Policies. The chapter provides that "Zanzibar is a socialist state of the
whole people, expressing the interest of peasants and workers.14 It is a state in
Which sovereignty belongs to the people and that political economic and social
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objectives are guaranteed!. It is also provided that Zanzibar shall direct its policy
towards énsuring that there are equal and adequate educational opportunities at all
levels, that there are adequate medical and health facilities for all and that
Zanzibar culture is enhanced and protected!6. There is also a guarantee for human
resources utilization and a guarantee for public assistance in deserving cases, such
as the old age, disability, crippled and the childrenl?, Probably the idea of
inserting these policies in the Constitution is to reflect the basic aims and standards
of the Social Policy Convention adopted by the International Labour Organisation
in 196218, The Conference declared that appropriate steps should be taken by each
member state to promote improvements in such fields as public health, housing,
nutrition, education, the welfare of children, the status of women, the condition of
employment, social security, etc. What is novel about this chapter is that these
objectives and policies are required by the Constitution to be taken into account in
the interpretation of the Constitution to be taken into account in the interpretation
of the Constitution and in the implementation of the policy 19. But it is not clear
whether a court shall have power to determine any issue or question as to whether
any action or omission by any person or authority or as to whether any legislation
or any judicial decision is in conformity with those directive principles and
objectives20,

In Guyana, for example, the Constitution also provides for the directive principles
and bases for the political, economic and social system; and guarantees that the
state will preserve national culture; that every person has the right to rest,
recreation and leisure. There is also a guarantee on the right to free medical
attention and also to social care in case of old age and disability.2! It has been
suggested that these principles and rights are only intended to be declaratory of the
theory of the Party and Government and do not concern with redress by the courts
or other agencies22, This presumption is corroborated by the recent Guyanese
decision of A.-G. of Guyana V. Alli and others 23, In this case, the Court of
Appeal decided that the Guyanese Directive Principles are enforceable by any

court of law. This decision was however, swept away by an Act of Parliament24

which amended Article 39 of the Guyana Constitution and provided that any
provision of chapter two which provides for the Principles and Basis of the
Political, Economic and Social System of Guyana25.

"shall not be enforceable in any court or tribunal and only where, and to
the extent to which such law provides for the enforcement of any such
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provision and not otherwise, shall that provision be enforceable in any
court or tribunal."

Following this legislation, it is obvious, at least for Guyana that the principles are
non justiciable and they only lay down certain legislative ideals for the proper
governance of the country and that the government is expected to implement them
by suitable legislation from time to time. It is thus evident that Alli’s decision and
the enactment of Act number 1 of 1988 of Guyana together with section 7 (2) of
the Constitution of the United Republic of Tanzania which provides that the
directive principles and fundamental objectives are not justiciable unless a
legislation is enacted for that purpose, provide a strong persuasive authority to
conclude that even the Fundamental Objectives and Directive Principles of
Zanzibar Policy would not be enforceable in a court of law until such time the
government has enacted a suitable legislation to that effect.

Francis Alexis has termed the directive principle of Guyana as more like articles of
political religion26, but, in my opinion, I do not think that these provisions and by
the same argument the ’lﬁ‘undamental Objectives and Directive Principles of
Zanzibar Policy are meant for political power and recognition only as Alexis has
suggested. A court may declare any of the provision to have been broken, as
declared in the Canadian Constitutional case 27 where the court declared that
conventions have been broken - The “unconstitutionality" in this case occurred
from a breach of convention and there was no legal remedy available since there
Was no breach of law. However, the result of this declaration was more political
lha{l legal, and this type of declaration would be a good substitute for remedies
Which can not be granted against the government such as injunction and
i':‘léflr}damuszs. The gffgct of this ruling will be to restrain the government from
wilr] lrtl)img these objectives and this would lead to political consequences which
by f'or the better of the country and the citizens in general. Indeed, to borrow

' Fred's phrase29, there was "a sense of pragmatism” for the inclusion of these
Principles in their respective constitutions.
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FUNDAMENTAL RIGHTS AND FREEDQ

General Aspects

jtution 18
airly
aw,

The introduction of the Human Rights provisions in the Zanzibar Const :
an obvious reflection of the ideals which lay behind the revolution. Itisa :
complete code of the principles of constitutional government and the rul'c ol. o
and it is the first of its kind in the post revolution constitutions. These rights 10

i J : . - croodom Of
clude cquality before the law, the right to life and protection of frect
movement, expression of conscience and deprivation of property.

1 Ly B : - Mwajuma bt
The recognition of the right of expression is illustrated in the case of Mwaju 4

Koja V.R30 In this case, the appellant when speaking at a public mecting n,] ‘
certain remarks concerning members of other political parties. It »Yas hc_ld lw?' ‘ll
High Court that the appellant's remarks were not abusive and msulnn‘g.f\.x 10
amount 10 a breach of the peace. Though the plaintiff lost his case, the dec l.‘?lﬂl; l
however important to illustrate the court's recognition of lhc.sc' ngth-.‘ F)x\ the othe
hand, the protection from deprivation of property provision which
included in the Constitution®! which provides that which:

has bee

"No property of any description shall bc.compulso.nly fok‘ Spueacss
.......... or acquired, except where the taking.......... is necessary 1n 1; )
interest of defence, public safety, public hcalﬂ) ........... and that prov ‘m(?n
is made by a law to that taking or possession for the payment of adequate

compensation”;

n of Immovable Property Decree whic

as in effec ‘ he confiscatio
has in effect repealed t ayment O

i i the
authorised the President to acquire property without p

TR i s tion for a citize
compensation32, Thus the Constitution provides rea;onablc protc[c e : g
as regards adequate compensation for his property if that Property i puls
l t. It is however, not cle

acquired or taken possession of by the government. f the citizen if th
whether the courts would give a remedy or not on appllca?on oam le lh& case
government acted ultra-vires the Constitution. In Guyana, Orl - il [:ak,cn fror;l
Jaundoo33 provides an answer. In this case, jand was compulsorily

applicant under the Road Traffic Act of 1909 without payment of compensation. &
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The applicant successfully invoked her constitutional rights of compensation for
deprivation of property.

However, the rights and freedoms set out in the Constitution contain serious
exceptions and qualifications which stipulate that the basic human rights, freedoms
and duties shall not be construed as invalidating any existing law or prohibiting
the enactment of any law or the doing of any lawful act under such law, which
makes provisions for ensuring that the enjoyment of any of these rights by an
individual does not prejudice the rights and freedoms of others or the public
interest34, Again, in Zanzibar the 1964 Detention Decree still exists and the
Preventive Detention Act of Tanganyika has been amended to apply throughout
Tanzania>. The 1986 Local Government Act of Zanzibar36 also gives power to
the Regional Commissioners and Area Commissioners to detain any person for a
maximum of 48 and 24 hours respectively. All these laws reveal that the
constitutional protection of human rights in Zanzibar is questionable. The
enjoyment of these rights by an individual has severely been curtailed by these
laws. In the cases of Masoud Omar & Others3’ for example, several people were
arrested without being released or charged despite request by their relatives to be
told under what authority they were being held. The case of Sharrif Haji Dadi and
Others38, is another vivid example of the violation of human rights by the
government. This case concerned with people in Pemba who were re-arrested by
the police and then detained under the authority of the Regional Commissioner
after being declared innocent by the court. These people were then transferred to
Unguja and were charged with house breaking. The District Magistrate Court in
Unguja also declared them innocent and were set free and returned back to Pemba.
(Itis of interest to note that all these cases were decided during the 1990 election).

Again the case of Seif Sharrif Hamad39 which was also decided during the 1990
elections shows how these fundamental human rights are trampled upon. The
accused, former Chief Minister of Zanzibar was searched at his residence without
a search warrant and then detained for almost two years. He was then charged with
possession of official documents under the Official Secrets Act. It is true that
securities civitatis supreme lex, that is the liberty of an individual has to yield to
the interest of state security, but the way the law operates in Zanzibar reflects a
desire on the part of the government to suppress those who are contemptuous of
party principles or those who criticise the government or the Union in general40,

25




own that the human right provisions are merely

The few cases cited above have sh
n which

aspects of policy pronouncement in the Constitution, and that the legislatio
is aimed at preventing few individuals who are capable of harming the state is not
preventive, but rather punitive. It is obvious that the repeal of this legislation is

long overdue.

It was declared in the Universal Declaration of Human Rights of the UN.O. that:

"Everyone has the right to freedom of peaceful assembly and associa-
tion."41

and this has been reflected in the Zanzibar Constitution under section 20. This
freedom is bound up with the right to demonstrate on various causes. Often it is to
protest against the government oOr its doings. But it is obvious how much
government had disliked these demonstrations. Several times they have regarded
these as unlawful assemblies. The best example that can be cited is the case of
Said Gwiji and several others against the Government where the accused were
charged and convicted for unlawful assembly and causing damage to properties.
They were then sentenced to various te
under the Constitution, all these should be allowed by law so long as they are
peaceful. Indeed very rare in Zanzibar can the subjects,especially those who
oppose the government or opposition parties enjoy section 20 of the Constitution.

The Constitution also provides for the protection of right to personal liberty. I will

call it personal freedom. It provides under section 14 that:

n "Every person shall be entitled to his personal liberty and to live
as a free person:

(2) N AR no person shall be deprived of his right of movement
............... and no person shall be arrested or put into custody,
detained or otherwise deprived of his freedom save as may be
authorised by law in any of the following cases:

)y v in the execution of lawful orders;
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rms of imprisonment. In principle, and

(b) in execution of the sentence or order of the court in
respect of criminal offence of which he has been
convicted",

Sluch Iprotcclion of one's personal freedom need not be emphasized. The law is
; ﬁi‘;r.ﬁ ;c Zz:)ys l.hat I;O man is to be imprisoned except by judgement ;)f the court
m 18 safeguarded by a writ of habeas cor, -
s . fegu; pus. Whenever a Zanzibari i
]dclamcd against hl'S will, not by a sentence of the court but by anyone :lzslebal:ll;:
1€, or an)fonc on his behalf is entitled to apply before the J udge of the High ’Co rt
to determine whether his detention is lawful or not. : ’

Thc cogrl will then by a writ command the gaoler or whoever is detaining hi
bring hn'm before the court, and, unless the detention is shown to be : gf llm ,ﬂ:o
coqrt will at once set him free. Such are the demands of that freedon? wl:] , t;
which there will be no personal liberty of the subject. I will partl b'lasmonl}(x)
governmenl on this because it is its duty to educate the people on theyir bas"3 z
fundamental rights and freedoms. I will also place the burden on the indiv]'flanl
because they are not bold enough to explore this virgin pasture. There hav lbl::as
gnlawful detentions characterised by wilful acts of inflicting .excru i 3
from sheer cruelty. o

These wrongful arrests have their redress before the courts of law yet by ign

or otherwise people have never instituted any case of this nature. A ;))Iergso(l)lra\:/];e

::xffcrcd a wron.g is in law entitled to obtain redress either when he gets lheo
rong .doer punished or when he obtains compensation for the damage inflicted

upon him by the wrong. Here the pasture is also green and ready to be explored

f;,;lj llJrsl g;):i ::lmc o fLhe freedom (?f. tl'le press. It is chaotic - This freedom of press
- :; its r'c.ed.om Fo criticise the Government of the day in Zanzibar is
o, l(.) bcz c:.u.cnsm in the press of the President and or his Ministers is
T se 'mo'us {l}lberty..One wonders why this is so; or is it because it
e lr;lsmuuon.'And .Judg.es are sometimes lions under the throne
o dogn [edsefcases, and m.th1§ case they humiliate the subjects, and by
ey Cyk i 31 ! ec end fhe .consmuu.on which they have sworn to uphold. it is
o, onstitution and indeed, the crisis in the liberties of the
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The introduction of multiparty politics has yet witnessed another constitutional
crisis. It is indeed disturbing to see that political parties, other than the ruling party
do not enjoy freedom of expression as provided for under section 18 of the
Constitution. I think the government is duty bound to uphold this fundamental
right. One must bear in mind that today television and radio are the most powerful
media of communication in the modern world. This necessitates the use of such
media by other political parties to express their political views. As the chief
Justice of Belize once said: "................... Today television is the most powerful
medium for communications of ideas and disseminating of information. The
enjoyment of freedom of expression therefore includes freedom to use such a
medium."42,

I would urge the government to bear in mind what the Chief Justice of Belize had
said. Again there is a case from Trinidad and Tobago where an opposition member
of Parliament was denied his constitutional rights to broadcast his political
thoughts. In this case?3, it was categorically stated by Justice Deyalsing that:

e L Government is duty bound to uphold the fundamental rights and
with television being the most powerful medium of communication in the
modern world, it is in my view idle to postulate that freedom to express
political views means correlative adjunct to express such views on
television. The days of soap-box oratory are over, so are the days of
political pamphletearing.................... ?

The Constitution also provides for the protection of freedom of assembly and
association4, This right is also provided for under section 62 of the Penal Code,
cap 13 of the Laws of Zanzibar. Yet threats have been given by the ruling party
that any group of persons who assemble together without a permit shall be
charged. Under what provision of the law, it is only the ruling party which knows.

THE SUBJECTS AND THE RULE OF LAW

In brief, the rule of law embraces three aspects. First, it is the point that no man is

punishable or can be lawfully made to suffer in body or goods except for a distinct
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breach of law established in the ordinary legal manner before the ordinary courts
of the land. Secondly, we mean that no man is above the law and that every person
whatever be his rank or condition is subject to the ordinary law of the land and
amenable to jurisdiction of the ordinary tribunals and thirdly is that disputes as to
the legality of acts of government are to be decided by judges who are wholly
independent of the executive.

The concept of the Rule of Law has been incorporated in the Zanzibar Constitution
under sections 11 and 12. They respectively provide that:-

11 (1) "All people are born free and equal”
) Every person is entitled to respect and human dignity.'
12. (@)) All people are equal before the law and have right
without any discrimination to be protected by law and
shall be given a fair hearing and equal right before the
law.
2) No law shall make any provision which is discrimina-
natory either of itself or in its effect.
3) The determination of the existence or extent of any

civil right or obligations shall be established by a court
of law or other adjudicating authority prescribed by
law.

4) No person shall be treated in a discriminatory manner
by any person acting by virtue of any written law in the
performance of the functions of any public office or
any other authority of the party and its organs.
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. - n the
) ) i " ociety based 0
This in essence indicates Governments' commitment 10 a just society

principles of constitutional government and the rule of law.
3 ~omings

However, inspite of all these nice and evident promises, a numbcrc;)flscllf’;‘r“(‘)’pcmcs
may be cited. People have been seen publicly destroying othzr' p r‘())lécls e
or committing criminal offences, yet Lhe_ government of the fd?rof; s Hes,
senior government official had once dlrecte?d demolition 0 :1 B on G
despite an injunction order of the court aga‘unst a g.ovc?rrilmz:i " ;hc ourt, That
demolish the house until the matter was finally a(.ijudlcatz \);c B oG
senior government officer wentlwifthout Gev;,rr; : gszum;:;giircripon i

i of the famous example from Ge . ’ g e
Leirsnflxnn(i(:r(zlal Farm that "all animals are gqual, but some aglmall?liico nmorc equa
others?" Clearly this is a breach of section 12 (1) of the Cons .

influence of
Again, the absolute supremacy of regular la.w as opposed to lhaelive i
il;)'tra’ry power is not seen in Zanzibar. Arbitrariness of prerogle e
l . S

Zriscrctjonary owners have crept in the government. A biting exar(rilpomer i
very senior government official ordered that all trees an e
32;16(1 )i{n short form the symbol of one opposition tf)a;rtlfy, sh[i)eun uia[ sy

i¥ 4

is ior government official had forg
rubbed off. This very senior g . B e mbol of the
i ¢ painted in shor i

nd other public structures ar ' . Junce
rofli.(:ls . arty Dalz Carnegie, a famous psychologist advises t;s n?; s Ch;z)m -
;:(;u% LEC sm.)w on ones roof while our own door steps are nlot :;1 :?I:’we et

i he suggests

ivi ousing resentment,
cople giving offence or ar 1g res s
zboﬁt our own mistakes before criticiSing the other person

i I r
A number of employees have been dismissed from. govgmmem sen;ncf: f;,l:c{gfgo
be?c;lnging to the opposition party or for not registering aii (:'r?;e:) L facie
General elections. The right to vote is provided for undef s:; e
tion, but it is not mandatory for a person who has attain

i i to.
voting to register himself as a voter. He is only entitled

> ! oy
Under the Political Parties Act?®, the rights ale pnvxl.eges.of a ref;:;e;idl :,):ruyniwd
ong other things, to hold and address pubhc. meeungs. in any i e
Republi btaining permit from the District Commissioner. Yet pe -
i 0bl withheld by District Commissioners. (;ases are known wthe
?::;egn;efacfg;:sit)i{on parties have been held for questioning only because they
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have conducted meetings inside their own branches. In one case of Christopher
Mtikila & 3 others V.R47 it was decided that a law which requires that the
District Commissioner should issue permit for the meeting is unconstitutional.
Section 12 (1) of the same Act prohibits any registered political party to revive the
name or acronym of a party which was formed or existed in Tanzania prior to Sth
February 1977. This, in effect, prohibits the use of symbols of the then existing
TANU, ASP, ZPP, ZNP or Umma Party. Yet in Zanzibar one can sce openly the
use of the name, flag, symbol and other acronyms of the then existing ASP. The

ruling Party, the Government and even the Registrar of political parties are all
silent on this.

The Civil Servants (Participation in Politics) Act of Zanzibar49 prohibits an
employee of the government under section 9, to propagate, instigate, show
sympathy, or involve himself in the political activities in public during office
hours, or to wear uniform, pictures, emblems of a party which show that he is in
favour of that party. The ruling party ignores this section and allows its members
who are government employees to take part openly and during office hours, in
demonstrations organised by the ruling party and even deliver speech in such
political meeting. Such activities would turn out to be a thorn in the flesh if an
opposition member who happens to be a government employee does the same. In
fact he can't live long before he is dismissed from his daily bread.

All these example are signs of constitutional breakdown. Yet the principal organs
of the government, namely the executive and the legislature, and to some extent
the judiciary have not shown their active role. I assume that this may be because of
the present constitutional set up which is not constrained by the principles of
checks and balances like the Constitution of the United States. Thus the fused
legislature — executive relationship with a significant overlap on personnel with

all Ministers being members of the House of Representatives might be a major
factor contributing to this shortcoming.

On the of other hand, the legislatures, because their careers lie in ministerial
advancement, do not stand firmly in their deliberations. The executives thus
slowly control it (the legislature) and thus major constitutional issues are not
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systematically debated nor is the government pressed to justify its deci§iqns. Thus
the legislature is only a rubber stamp for what the executives do. This is a pure
encroachment of the rule of law on the part of the legislature and the executive.
Infact the Rule of Law in Zanzibar is on the wane.

A CONCLUDING COMMENT

In conclusion, the government must be aware that fundamental human rights are of
fundamental importance in a democratic society. Zanzibar must therefore ensure
that no institution shall allow these basic rights to be derogated from. Even those
who criticize the government and its policies cannot always be interpreted to mean
that they intend to undermine the Government or the Union. In fact, it has even
been held by the European Court in Handyside case that:

e - 0L freedom of expression........... is applicable not only to
information or ideas that are favourably received or regarded as
inoffensive or as a matter of indifference, but also to those that offend,
shock or disturb the state or any sector of the population. Such are the
demands of that pluralism, tolerance and broad mindedness, without

which there is no "democratic society."9.
This becomes the duty of the judiciary to see that the executive does not violate or

cross those limits declared in the Constitution, otherwise the whole concept of
embodying these rights in the Constitution would become of little value.

THE EXECUTIVE

In Zanzibar, the executive powers are vested in the President who is the Head of

State and is responsible to the people.50 The President may exercise these powers
either directly or through officers subordinate to him although tl)e House of
Representatives is free to regulate the detailed operation of the cxecnftwe power py
conferring functions on persons or authorities other than the President>!. It is

intended that the term of the President will be conterminous with the life of the |
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House. The House is elected for five years though it is possible that a dissolution
may take place before that. So in normal circumstances, a President would hold
office for five years and can stand for a second term of office but not for a
subsequent term32,

The office of the President shall become vacant by reason of death or resignation
or when he is elected the President of the United Republic. The President can also
be removed for inability to perform the functions of his office due to mental or
physical infirmity53. Before the 1993 amendments, the Constitution did not
provide for any mechanism for the removal of the President for gross misconduct,
incompetence or violation of the Constitution; and the house of Representatives
had thus no power to impeach the President. This flow has been rectified by
sections 5 of the 1993 Constitutional Amendment Act which gives power to the
House of Representative to impeach the President on gross misconduct,
incompetence or on violation of the Constitution. The amended provisions
provides thus:-

"36A (1) Notwithstanding the provision of section 36 of the
Constitution, the House of Representatives may pass a
resolution to remove the President from office if a
resolution to impeach the President is passed in
accordance with the provisions of this section.

2) Without prejudice to any provisions of this section, no
proposal to prefer charge to impeach the President shall
be made unless there is allegations of violation of the
Constitution by the President or that his conduct is
prejudicial to the Union of Tanganyika and Zanzibar
and no such proposal shall be made within twelve
months after the same proposal being made and
rejected by the House of Representatives; and then sub
sec. (3) to (8) provides the procedure for such removal.

However this section has its problem, and the power of impeachment seems to be
of little use especially when one takes into consideration the President's constitu-
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tional power where he may, at any time, by proclamation dissolve the -

House34. It is obvious that the President can wield a potential threat of dissolving
the House and therefore, indirectly influencing its members 10 decide the motion
in his favour. The President may therefore remain office even though he has
committed gross misconduct or violated the Constitution. Thus for an effective
impeachment procedure, it is obvious that the President should not have the
constitutional power of dissolving the House whenever there is a motion alleging
that he has committed any violation of the Constitution or any gross misconduct
until such time the motion has been resolved and a decision taken.

The President has enormous powers in respect of appoiniments which range from
the appointments of general managers to heads of departments. In relation to the
Legislature, the power allows the President to appoint members of the House of
Representatives to hold other positions such as Chief Minister>”, Ministers, deputy
Ministers and chairmen or members of boards. The office of the Chief Minister
was established by the 1984 Constitution. Its holder is described as the principal
assistant of the President in the discharge of his functions. However sec. 6 of the
1993 Constitutional amendment Act gives power to the House of Representatives
to pass a resolution for a vote of no confidence against the Chief Minister. It
provides that:-

39A @) Notwithstanding any provision of this Constitution, the
House of Representatives may pass a resolution for a
vote of no confidence against the Chief Minister if such
resolution is proposed and passed in accordance with
the provisions of this section.

This power of appointment of members of the House by the President scems (0

have an indirect effect on the House, and not very long ago, it was used, and very

successfully, to silence the few outspoken critics or those members of the House
who honestly and frankly discuss national issues but unfortunately are being
regarded as constituting an opposition. A typical example is Hon. Khamis
Suleiman Dadi, a very outspoken member of the House, who criticised the
government strongly on the poor administration and improper expenditure of
government money at Makurunge ranch. He ended up being appointed the Chair-
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;1l?n of the Committee to investigate those problems which he himself had raised
is .m.embe.r of the Housg has now been appointed Deputy Minister for regional
Administration, thus effectively silencing any useful criticisms from him

Th'e Prc.sid.cm has also power to dismiss public servants in the public interest53
Th1§ prmcup!e of dismissal at pleasure is a received principle deriving its le ai
basis as an implied term of a contract of service between the Crown and gils
scr.var‘ns. In effect it means the right to dismiss without hearing or without
assxgmng any reasons. But it is obvious that this principle can no longer be valid in
the light of sub-sections (3) and (4) of section 21 of the Constitution which give
every Zanzibari a right to work. These sub-sections provide that: :

3) "Every Zanzibari has the right to work including the right to
choose his trade or profession

4) Every person.............. has the right to receive a fair pay for his

In‘dccd the right to work is non justiciable, but if one has to give meaningful effect
of the section it implies that the President cannot dismiss any public servant at
plc.asurc. However, the Constitution embodies an ouster clause, denying a
claimant access to court for actions done by the President while in office. This
would therefore warrant the President to enjoy this amazing power of dismissal
f)vcr any public office without any constitutional restraint. In Guyana, Article 232
(7. ) of the Constitution confers the President power to remove a public,officer from
his office in the public interest. It is also established in the case of Brandit V A. -

((1]' of. Gulyana57 that the President cannot be compelled to give reasons for
Ismissal.

l7)"his seems to be against the rule of natural justice, and it is only fair to conclude
y adopting the words of Persaud J in Hayder Ali’s case 58 Where he said that:
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"I concede that the state should be free to terminate the serviges gf a
public officer who is an embarassment or who is an obsqucllonlst to state
policy and aspiration but, on the other hand, unless theretls a clf:ar .
statement, a public officer should be heard before he is either dismissed

or reduced in status."

The protection of the President of Zanzibar in respect of crimin.al and c.ivil
proceedings applies only when the President is in officer>?. The section provides

that:

This immunity from judicial proceedings of the Head of State lher.efo.re protects

him from lawful exercise of his functions. In this respect, the Covs.muuon confers

final power on the President to decide on specific quesl'lons'and. it is clear _that the

court loses its jurisdiction to entertain any proceeding msututefi against the
President, since the court cannot override the Constitution. Since the non
justiciability of these issues does not extend after the President c‘eases to !\old the
office, it is most likely that a citizen may institute Proceedings against the
incumbent President immediately after he vacates the office for acts done by the
President while holding the office. To avoid this lacuna it is rf:commended that .the
provision of the Constitution of the Co-operative Republic of Guyana whlch,‘

provides that:

"the holder of the office of the President shall not be personally ' '
answerable to any court for the performance of the functions of his office
or for any act done in the performance of those functions anfl no i g
proceedings whether criminal or civil shall be instituted against .hlm in his
personal capacity in respect thereof either during his term of office or
threaten.%0

be adopted in the Zanzibar Constitution®1.
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The President also possesses wide powers of law making. The Constitution does
not provide for a time limit within which the President may assent to a Bill; and
this allows the President to sit on the Bill indefinitely; although it may be assumed
that no reasonable President would, in the interest of the State, do such an act.

Another constitutional implication on the assent of a Bill is where a Bill is rejected
by the President and returned to the House. The Bill cannot be returned to the
President until after the expiry of six months, unless it has the support of two
thirds majority of the Members of the House. Thus where the Bill is sent to the
President after the expiry of a six months period, the President can also refuse his
assent for the second or even for the subsequent time. In fact, the President can
adopt this practice in order to kill any Bill which he is not in favour of, especially
when the Bill originates from the private members' motion.

The powers of the President can also be exercised to threaten the members of the
House of dissolving the House, thereby effectively requiring them to pass the Bill
which the members are not in favour of. This threat was once used by President
Nyerere when the Parliament had rejected the Income Tax Bill at the first
instance. The Bill was subsequently passed after President Nyerere had briefed the
Members of Parliament at the State house the next day. This happened in 1974/5.
When the Bill was rejected by the Members of Parliament, the then President,
Mwalimu Nyerere summoned all the Members of Parliament at the State House. It
is presumed that he briefed them on the consequences of not passing the Bill,
which could lead to the dissolution of the Parliament, resignation of the President
and a call for fresh elections. Thus under this threat, the Bill was passed the next
day when the Parliament met. Although this seems to be an isolated case, it is
intended to show how effective the executive powers can be over the legislature,
although it is constitutionally supposed to be the other way round.

THE LEGISLATURE

Chapter five of the Constitution provides for the Legislature which consists of four
types of membership, the most important group being that of the elected members,
cach of whom represents a single member constituency. The second category is
that of the appointees of the President, while the third category represents mass
organizations. It is however important to note that the 1993 Constitutional amend-
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ments abolished this category of membership and this is left open to the Party !n
power. The final category is meant to provide for five special seats for women in
addition to any other seat they might occupy in the House. /'\Ftho.ugh wo-mcn a.rc
equal to men in the eyes of the law, it seems that the authorities in Zanzibar still
perceive them as a weaker sex that is incompetent to compete with men openly.
These special seats therefore are intended to give them opportunity that can
ultimately spur greater political and social change. Generally when a person is

elected or nominated to the House, he retains his seat until its dissolution, but it is

however possible for the member to lose his seat before then for a number of
reasons. A member may lose his seat if he incurs any of the disqualifications that

would prevent him from standing for the House or if he resigns62.

The main functions of the House are the making of laws and the control of the
exccutive, although this can mean a little more than the Houses ability to ask the
"government” embrassing questions. To this extent, the House is a check on the
executive, although its control over the executive has now declined tremendously.
Again, before the constituiional amendment the role of the House had changed,

since the Party had become supreme. Apart from their normal functions,

members of the House were given added responsibility. The House as a whole had

been designated as a committee of the party that is charged with a responsibility

of supervising the government in the implementation of the Party policics“. T_his
reflected the intention of the Party, that it should be supreme and be able to give
directions to the government about the general policy which must. be adopted .for
national development. Thus the identity of the House as a sovereign lgw making
body had been stripped off and reduced to a status of a mer_e.commmcc of the
Party virtually performing the duty of rubber stamping decisions taken by‘ the
National Executive Committee of the Party. However this has now changed since
the introduction of multiparty politics.

After the coming general elections, it is hoped that the House will be supreme and
will have a true control over the executive.

Other functions of the House include the authorization of public expendilgre“,
and the alteration of the Constitution®3. The Constitution of Zanzibar requnrcs' a
simple procedure of a special parliamentary majority for the alterations of all of ll'S
provisions®®. A bill for an Act to alter the Constitution shall only be passed if it
has been supported at the first and second reading by the votes of not less than [W(.)
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thirds majority of all the Members of the House. In Zanzibar only two readings are
required for a Bill to be passed into law. As much as changes would be needed
from time to time if the Constitution were to endure and keep pace with the growth
of Zanzibar, I do not however agree with this procedure of amendment whereby
the executive and the legislature could casily amend the Constitution at any time
they feel like doing so. The process of change should not be facile, permitting ill
conceived and hastily passed amendments; nor should it be designed in such a way
that a minority could casily block action desired by most Zanzibaris. It is proposed
that the provisions of the Constitution be entrenched whereby a simple majority of
the Members of the House and an agreement of the electorate at a referendum
would be able to amend the Constitution.

The essential condition of an effective House should be that its members be given
an untrammelled power to speak their minds on any matter of public concern. This
freedom of debate is ensured under section 86 of the Zanzibar Constitution which
provides that there shall be freedom of speech, debate and proceedings in the
House and that the freedom shall not be impeached or questioned in any court or
place out of the House. This privilege seems to me to be restricted in a number of
ways. In the first place, most of the Bills or other policics originate from the Party,
and this entails, as we have scen above, the absence of debate because of the
Party's supremacy. The very few bold spirits of the House who dare to point out
genuine mistakes end up being condemned by the party. It is only hoped that this
will ceasg after the general multiparty elections. Secondly, the members are given
very limited time for debating the Bills and this is sometimes aided by the
certificate of urgency which is signed by the President, and thirdly, most of the
members of the Houses owe their loyalty to the President and not to the House.
This group include the Ministers, deputy Ministers, regional Commissioners,
appointees of the President to hold other positions such as chairmen or members of
boards. In a very recent case, a member of the House who won a constituency
clections lost his seat in an election petition, and yet this member has again entered
the House by being appointed the Regional Commissioner by the President®7. In
this case, it is very difficult, if not impossible, to see this Member speaking his
mind on any matter of public interest, as he will always have fears of bcing
removed. All these events show how the Houses' sovereignty has diminished and
itis difficult for one to say that members of the House can freely speak their mind
on any matter of public concern,




Bradford M. Taits7A, had this to say when lecturing on the Role and Place of
Administrative law in the Caribbean.

"Members of the Parliament are Professional Politicians whose careers lie

in Ministerial Advancement and who are, therefore, unlikely to deviate
(0o far when they live close to power. The uncommitted backbencher is
virtually non-existent. The ability of Members of the Government i}sclf to
control the Legislative and Parliamentary process is very apparent in such
small systems. In consequence the elected Houses of the region have
ceased to play any significant role in the control or scrutiny of
Government authority. Legislation is quickly passed, postures arc struck
by government and opposition, major items of policy are nol. 0
systematically debated, government is not pressed to justify its dc.:asnons.
The Parliament quickly becomes in part an extension of the election
platform and in part a legislative rubber stamp called on when the
government has the need.”

This is a typical example of the Zanzibar legislature. It thus gives concentration of
power in the hands of the executive. In this respect the question of separation of
powers under the Zanzibar Constitution is somewhat questionable.

THE JUDICIARY

The High Court

Apart from the 1984 Constitution, several other laws have been enacted Fo provide
for judicial system in Zanzibar; which at present is comprised of the High Cou.

the resident Magistrates' Courts, the District Magistrates' Courts, the Kadhis
Courts, the Primary Courts and the Juvenile Courts®8. 3

The High Court of Zanzibar is a superior court of record having l.mlimit.e'
jurisdiction in both civil and criminal matters. It is composed of the Chief Just.l
who is appointed by the President and other judges of the High Court not‘bem
less than two who are also appointed by the President after consultation with th
Judicial Service Commission. For a person to qualify for an appointment as’ 2
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judge, he must possess a degree in law plus a minimum practice of seven years, or
should be, or have been a judge of the Commonwealth Countries, but the President
may waive the minimum requirement if he is satisfied that such person is capable
and suitable for such appointment. This by itself does not provide a serious inroad
into the independence of the judiciary since the judges do not hold office during
the pleasure of the President. Thus as a court of great stature and entirely
independent of local pressure, much reliance is placed in the provisions of the
Constitution and the High Court Act which together provide an attempt to protect
the integrity of the judges®.

The powers of the High Court, which are mainly derived from the High Court Act
include appellate jurisdiction, review of the proceedings of, and supervision over
all subordinate courts. In its proceedings, the High Court may also call not more
than four assessors to advise the judge on points of facts but their advice is not
binding. In cases originating from the Chief Kadhi's Court, the Court sits with four
sheikhs who assist it in its application of Muslim law and the decision on such a
case is based on the majority opinion of all the members.”0

For the Court to enforce the law impartially, an element of separation of powers is
necded, v:hereby the judiciary is independent of the other organs of government.
Thus the High Court should be able to determine whether the legislation or
executive acts conform to the Constitution. This power of judicial review is not
specifically provided for by the Constitution; but it can however be inferred by the
Court from its reading of the Constitution’!. The preamble to the Zanzibar
Constitution incorporates the independence of the judiciary as one of the ideals,
and this is further consolidated in the Constitution itself and the High Court Act.

However, it is doubtful whether a judge in Zanzibar could decide a case before
him exclusively on the basis of merit without fear or favour or any other
extrancous conditions which could motivate his decision. Recent events have
shown that a judge maya be given another position and thereby effectively
removing him from the bench. In the case of R.V. Commissioner of Prisons exp.
Seif Shariff hamad 72 the accused, a former Chief Minister was searched at his
residence without a search warrant and then detained. He was later charged with
possession of official documents contrary to the provisions of the Official
Secretes Act of Tanzania. Hamad unsuccessfully applied for bail. During his bail
application before the Hon. Deputy Chief Justice, he complained of ill treatments
he received while in his detention cell. The Deputy Chief Justice allowed him to
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state his complaints, and he then ordered that Hamad be affordcd with the bas1.c
requirements as provided for under the Offenders Educa.uox? Act. As a result of his
decision, the Deputy Chief Justice was exposed to unjustified fe.moval from the
bench and transferred to the Law Review Commission. The c.iecmor.\ ran contrary
to the interests and wishes of the powers of State, although it was in accordanFe
with the laws of the land.Thus the judiciary seems to be placed under the authority
of other organs in which case the administration of the law. has no longer .an
impartiality which is required and which is essential for the maintenance of justice

in Zanzibar.

THE MAGISTRATES COURTS.

The other reforming legislation in'the judicial system of Zanzibar was the
Magistrate' Courts Act which #fad established the Resident Mag;s;rates Courts, the
District Magistrates' Courts and the Primary Magistrates Courts’~.

The Resident Magistrate's Court is established in every region and lfas_ bc.)th |
original and appellate jurisdiction in civil and criminal cases. Its appella{e jurisdic-
tion is for cases originating from the District Magistrates' Court and this makes a
distinct departure from the Mainland Tanzania's judicial system vx.'here rzo appeal
lies from the District Magistrate's Court to the resident Magistrate's Court. ‘
Probably this departure was made for two reasons, namely the refinement of the
decisions of the District Courts before they reach the High Court and secondly to
facilitate the disposition of cases and ease the burden on the. High Court.' ThF
resident Magistrate is also an ex -official chairman of the Juvenile Court, which i$
established under the Children and Young Persons Decree, Cap. 58 of the Laws of
Zanzibar. Appeals from these Courts lie to the High Court.

On the other hand, a District Magistrate Court is established in every dis.trict of
Zanzibar and is presided over by a District Magistrate wh(? is, just like the

Resident Magistrate appointed by the Judicial Service Commission. The langt'xage
of the Court is, just like the High Court, and the resident Magistrate Cc_)urt, either
Kiswahili or English and advocates or atlorneys have also locus standi t'o appear
on behalf of any party. This is a major breakthrough from the Old People's Courts
system where advocates and attorneys were not allowed to appear before these
courts.
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A Primary Magistrate Court is under section 3 of the Act established in every
district and has jurisdiction within the district in which it is established. But where

the Chief Justice deems it necessary, he may establish other primary courts in the
district.

Although there is no mention of the independence of the magistrates in the
Constitution, the High Court provides for their protection’4, they are immune
from being sued for any act done or ordered to be done in the discharge of their
duties whether in or outside their jurisdiction, provided that the act complained of
was done in good faith. However, the impartiality of these courts, just like that of
the High Court, is also questionable for the same reasons as those given for the
High Court. Apart from those reasons, there is also a probability for a magistrate
to be influenced by politicians or under the pressure or threat of adverse criticisms
by irresponsible journalists. Thus it is not inconceivable that a magistrate, because
of lack of independence will base his decision on external factors not based on law
and facts.

The Kadhi's Courts

From the time of the British rule in Zanzibar, the Muslims have received special
consideration in relation to their religion, and one of the matters for which
provision, either in the constitution or in other enactment has always been made is
the system of courts. The Constitution provides that the House of Representatives
may establish courts subordinate to the High Court, and a court so established
shall, subject to the constitution have such jurisdiction and powers as may be
conferred on it by any law’5. In pursuance of this section, the Kadhis' Court' Act
was enacted to establish a Kadhi's court in each district and Chief Kadhi's Court
in zanzibar’6. The jurisdiction of Kadhi's Court is limited to the determination of
questions of Muslim law relating to personal status, marriage, divorce or
inheritance in proceedings in which all the parties profess the muslim religion.
Each Kadhi's Court is comprised of one Kadhi who is appointed by the Judicial
Service Commission in Consultation with the President and the Chief Kadhi.
Appeals from the Kadhis' Courts go to the Chief kadhis Court.

The Chief Kadhi is appointed by the President and is assisted by two senior
Kadhis who are also appointed by the Judicial Service Commission in consultation
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with the President and the Chief kadhi. One senior Kadhi is based in Unguja aur:d
another one in Pemba and each senior Kadhi has power to hear appeal_s from h"e
Kadhis' Courts in Unguja and Pemba respectively. A.ppeals from the chief Kadhi's
Court lie to the High Court whose decision shall be final.

The Court of Appeal

Appeals from the High Court go 10 the Court -of Appeal of Tanzania, which is the
final Court in Tanzania. It hears appeals which formerly. used t_o go to the then
Court of Appeal for Eastern Africa. The Court of Appeal is a U.mOTl matter. It has
and exercises the jurisdiction conferred upon it by the Constitutions or by any
other legislation”. It is a superior Court of record on matters of appeal, but the
Court has no jurisdiction to hear and determine cases 1.nvol.vmg .any question on
the interpretation of the Zanzibar Constitution, or involving islamic law where the
case has started from a Kadhi's Court 78, ‘

It is not clear why the Constitution has ousted the jurisdiction of the Court pt :
Appeal on matters of Islamic law, but it may be presumed that th.e §Lrong Isl.aml.c -
influence of the community may have contributed to such a decision. Iq I.\IlgenaT
for example, the Constitution provides that an appeal shall lie from decisions of
the Sheria Court of Appeal of a State to the Federal Court of Appeal before gle i
Sheria Court of Appeal with respect of any question of Islamic personal law which

Sheria Court of Appeal is competent (0 decide.”® Such a Federal Court of Appeal
when sitting as Sheria Federal Court of Appeal shall consist. of at lea§t the and
Kadhi, the deputy Grand Kadhi and two other judges who will determine the issue
in accordance with Muslim law .80 It is thus suggested that the rules of the Court of
Appeal for Tanzania be amended to incorporate this type of a.xrran'ge'mem whereby
special consideration is given to Zanzibar in relation to their religion so that the
Court of Appeal for Tanzania becomes a final Court of Appeal even for matters

relating to Muslim law.

By the express exclusion from the Court of Appeal of the po'wc?rs to mterprel thef
Constitution of Zanzibar it is implicit that this function is within Fhe .prow./mce 0 ,:
the High Court of Zanzibar, though nowhere, either in lhe. Constnuuqn itself ot
under the High Court Act is this power specifically provided for. It is also.no
clear as to what will happen where in any proceeding before any court a question
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arises as to the effect of any provision of the Constitution. It is thus suggested that
the Constitution be amended to give original jurisdiction to the high Court to the
exclusion of other courts as to any question relating to the interpretation or
application of any provision of the Constitution.

In this regard, I do not see any constitutional problem whereupon the Court of
Appeal is given the final power to determine the question of interpretation of the
Constitution and then remit the case to the High Court for disposal in accordance
with that determination.

CONCLUSION

Inspite of all evident present short-comings in the Zanzibar Constitution, what has
been achieved so far gives cause for optimism. The eight years of growth of this
Constitution have proved the foresight of not only the framers of the Constitution,
but also of the eighty members of the House of Representatives who on the 9th of
October, 1984, passed this great land-mark document as the foundation of the
Zanzibar Government and the peoples' search for progress. And on plotting the
progress chart of this Constitution, one might wish to refresh himself of a very
familiar story of two persons examining the contents of the same vessel. The pes-
simist laments that it is half empty. The optimist rejoices that it is half full.
Perhaps this story is not totally inapt as one contemplates the achievements
obtained as a result of the implementation of this Constitution.

Finally, even if the Constitution is perfect, it seems very unlikely that the Union
can live longer unless the problems underlying it are solved. The present state of
federalism in the fusion of the two unitary states of Tanganyika and Zanzibar is
not enough. It has long been a basic principle of International Law reflected in the
Charter of the United Nations that States are defined as equal and have the right to
self determination. This right of self determination is the right of the people, and
this indicates the necessity of giving the people a chance to speak for themselves
in the form of a referendum whether they like the union or not. However, a more
logical solution seems to be a multi-party federal state with three government and
three legislatures. The structure should provide that the party winning an outright
majority forms the government. On the other hand, the Union Legislature be
divided into two chambers, the Upper House and the Lower House., the Upper
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;hafne ti:,ne preserve both the autonomy of Zanzibar and the future generation of the

Zanzibaris.
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