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Civil and Political Rights in Tanzania:
The Bill of Rights of 1985

Professor. Chris Maina Peter

It is my recognition and deep appreciation of the important role played by the
judiciary in the enhancement of the freedom and rights of the people. It is through
the courts of law that the people can defend their rights whenever they feel, for one
reason or the other, that such rights have been violated.

Ali Hassan Mwinyi 1.

"If' the judiciary cannot come to the aid of a poor citizen when oppressed, then its
f:xu_slence IS questionable. We can do without it and perhaps create other
Insttutions for that noble purpose."

Justice M walusanya 2.
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1 INTRODUCTION
Civil and political rights of the citizen arc the pillars of any democratic society,
They are a safeguard against authoritarianism and arbitrary use of power by the

authorities.

Under normal circumstances, civil and political rights are provided for in the

constitution of the country in a form of a bill of rights. These rights are taken )

seriously that a Constitution that does not contain a Bill of Rights is said to be so
faulty that it does not deserve 1o be characterized as a Constitution at all.

II. BACKGROUND TO HUMAN RIGHTS IN TANZANIA
1. Refusal to Have a Bill of Rights

During the negotiations for independence around 1960, the British, the departing
colonial power was insisting, as usual,3 on the incorporation of a Bill of Rights into
the Constitution of independent Tanganyika, not so much for their love for the
indigenous population but, rather, for the protection of the interest of their
remaining subjects.

The Nationalists led by the Tanganyika African National Union (TANU) refused to
have a Bill of Rights entrenched into the Constitution. They gave two basic
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developmental plans for the people. Secondly, the Judiciary in the country at that
time was still staffed by expatriates, mainly whites engaged by the colonial

which merely invites conflicts,d

As a result, the Bill of Rights was shelved. Instead, the government came up with
two strategies for the protection of fundamental rights and freedom in the country.
First, the rights which are usually contained in a Bill of Rights were enumerated in
a loose form in the preamble to the Interim Constitution of 1965, The effect was
that the citizen could not enforce such rights as the preamble is not part of the
Constitution,® Second, the government established the Permanent Commission of
Enquiry (PCE),” a form of Ombudsman to deal with complaints from the citizens
against government and Party bureaucrats and report the same to the President. The
Con’}mission, whose jurisdiction has now been extended to Zanzibar as wel] 8
has-a variety of limitations 9 and even its performance over the years cannot
Justify equating it with a Bill of Right. 101t js 5 poor substitute.

2. Forces for a Bill of Rights

The inclusion of the Bill of Rights into the Constitution was basically against the
will of the State, The National Executive Committee (NEC) of the ruling Party
Chama Chq Mapindyzi (CCM) had already prepared a package of what was to be
amended in the Constitution, The package was tight and specific. The people were
therefore being confronted with a fait accompli without being given an opportunity

10 say what changes they felt were necessary in their Constitution.13 A Bill of
Rights was not in contemplation, 14
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It is a protest by the people which forced the Party to bow and agree to the
incorporation of a Bill of Rights into the Constitution. That is to say, the people
decided, in the debate that followed the publication of the NEC proposals, to go
beyond the dictates of the Party.

To some extent this background explains the behaviour of the CCM government
and its various organs on the promotion and protection of fundamental rights and
freedoms in the country since the incorporation of the Bill of Rights into the
Constitution.

As the Party published its proposals for the amendment of the Constitution in 1983
there were three forces for inclusion of a Bill of Rights. Firstly, people who were
airing their views through the radio, newspapers and other forms of communication
wanted the basic rights incorporated into the Constitution. Secondly, there were
pressures {rom Zanzibar, the other part of the United Republic. Zanzibar had a
different history on Bill of Rights. Its independence Constitution contained a Bill of
Rights.!> It was however short-lived and fell on 12th January, 1964 following the
Revolution.16 After the Karume era and the liberalization of the economy, the
Zanzibaris wanted a Bill of Rights back in their Constitution in order to guard the
rights already won against the State and to ensure that there was no return to
authoritarianism. Their representatives were very articulate in various forums
including the Party itself and thus managed (o move the conservative elements to
concede to the inclusion of a Bill of Rights in the Constitution. In addition, the
Zanzibaris had a trump card in that if the United Republic refused to have a Bill of
Rights in the Union Constitution, then they were going to enact one in the
Constitution of Zanzibar, Having fundamental rights and freedoms guaranteed only
in one part of the United Republic was going to be embarrassing to the Union
government.

Thirdly, there was pressure from the developments that were taking place in the
continent in the area of Human Rights at that time. In 1981 the Organization of
African Unity (OAU) had adopted the African Charter on Human and Peoples'
Rights in Nairobi.!7 This historical document was open for signature and Tanzania
had taken a very active part in its formulation.!8 Absence of a Bill of Rights in its
Constitution was raising questions on its sincerity in its human rights campaigns in
the continent!9, ‘
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All these factors in their totality contributed to the enactment of the Bill of Rights
in Tanzania in 1984, that is 23 years after independence.2? Due to the
accumulation of oppressive legislation in its statute books and the likelihood of
their being declared unconstitutional, the government felt it necessary o suspend
the justifiability of the basic rights for a period of three years allegedly in order to

put its house 1n order?!,

11 UNCONSTITUTIONAL LAWS IN THE STATUTE BOOKS

1. The Proposed Solution

[t was expected that during the three-year grace period various government
agencics would be busy checking which of the laws in the statute books offended
the new provisions of the Constitution and repeal or amend them.

However, aflter three years not a single legislation had been touched. Therefore,
there were two options open (o the Government in handling this issue.

(1) to extend the suspension of the justifiability of the fundamental
rights; or

(i) to allow the constitutional provisions on the basic rights to come
into effect.

The Government took the second option, that is, to allow the constitutional
provisions on the Basic Rights 1o be fully justiciable. That had one consequence,
namely, to shift the burden to the Judiciary. It was now up to the courts of law, and
the High Court 10 be specific, to determine the constitutionality of various laws.
This would again depend on whether a particular law was a subject of litigation
before the court. It Was up to the parties to raise the matter or the court itself in the
exercise of its inherent jurisdiction could raise the matter suo motu. That also
meant that the laws which were not challenged in the courts, unconstitutional as
they might be, would remain in the statute books.
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In fact this is exactly what has happened. Five years after this decision was taken,
we still have many laws, whose constitutionality is questionable in our statute
books.22 The Nyalali Commission on the political system in the country did
identify more than forty laws of this nature and suggested their amendment or

repeal.. 23

2. Amplification of Oppressive Laws: Corporal Punishment Back

Interestingly, instead of repealing laws which were offending the Constitution, the |

State has decided to amplify and revive laws which have been dormant and out of
use. A case in point is the Corporal Punishment Ordinance, 1930.24 This legislation
which had been is disuse for quite some time has now been activated vide Written
Laws (Miscellaneous Amendment)Act, 1989.25 The amendments effected are

twofold. First, the discretion of the courts of law contained in Section 12 of the

Ordinance to determiné¢ the number of strokes to be inflicted on a convicted person

has been removed and replaced with a specification of the punishment which is 12 “

strokes. Second, the number of offenses which were scheduled as those calling for
infliction of corporal punishment have been partly re-defined and increased.

Surprisingly, this is happening when in other countries corporal punishment has
been discouraged and characterized as torture, inhuman and degrading punishment.
For example in Zimbabwe the constitutionality of this form of punishment in the
statute books was tested in three different cases. These are Stephen Ncube vs. The
State;26 Brown Tshuma vs. The State;2" and Innocent Ndhlovu vs. The State.28 In
a consolidated judgement the Supreme Court of Zimbabwe declared the sentence of
whipping unconstitutional.

It is hoped that the courts in Tanzania will not continue applying this law blindly
and that in an appropriate case, the High Court will address itself to the question of
the constitutionality of this form of punishment which is also being combated
internationally in various fora. Indeed there are resolutions and conventions
prohibiting this form of punishment.29

IV. THE JUDICIARY AND THE BILL OF RIGHTS
A high Court judge who has now left the Bench to join active politics once
described the court in the following words:

This is a temple of justice and nobody should fear to enter it to battle his
legal redress as provided by the law of the land.30

The judiciary, which has been at times attacked for its pro-State and conservative
atutude? ! has taken the challenge seriously and particularly the High Court. In
opportunc situations judges have managed to address several aspects of the Bill of
Rights. As we shall soon illustrate, courts have not hesitated to declare offending
legislation or part thercol unconstitutional and thus null and void.

In this part we intend o examine some of the cases decided by both the High Court
and the Court of Appeal which clearly illustrate how judicial activism can be
cxploited in furtherance of fairness and justice. The cases cover such diverse
subject-matters like deportation, bail, gender equality, sungusungu, and the right to

work clc.

(a) Internal Deportation Unconstitutional

The case that took the legal world in Tanzania by storm and jerked the State back
1 life is that of Chumchua slo Marwa vs. Officer ilc of Musoma Prison and  the
Attorney-General 32 This case took place exactly three weeks after the coming into
operation of the Bill of Rights in 1988. The facts of the case itself are simple and

straight forward.

On 29th Scptember, 1987, the President of the United Republic of Tanzania had
made an order of deportation in respect of one Marwa Wambura Magori and 155
others so that they be deported from Mara Region in north Tanzania to Lindi
Region in the southern part of the country. The ground of the deportation was that
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their continued residence within the Mara Region and the contiguous regions was
dangerous to peace and good order. While arrangements were being made to
transport the deportees, they were all detained in the Musoma prison. The son of
deportee, Chumchua Marwa, filed an application for an order of habeas corpus ad
subjiciendum in respect of his father.

Citing various authorities from the common law system and the available principles
of interpretation of Bills of Rights, Mwalusanya, J. granted the application and
declared the Deportation Ordinance, 1921,33 unconstitutional, void and being of no
effect as it directly interferes with the freedom of movement of the individual
which is guaranteed in the Constitution.

Interestingly, the government has prepared a bill to amend the Deportation
Ordinance.34 The cosmetic changes being suggested are already being criticised
and opposed.3> As the High Court decision still stands, one may ask whether it is
proper for the Parliament to meet and debate to amend a law which has already
been declared null and void by a competent court of law.

(b) Bail is a Right and not a Privilege

The next case is that of Daudi s/o Pete vs. The United Republic.36 The accused in
this case Daudi s/o Pete was charged with robbery with violence contrary to
Section 286 of the Penal Code before the Musoma District Court. According to
Section 148 (5) (e) of the Criminal Procedure Act, 1985,37 the offense under which
the accused was charged which involved threat of violence is not bailable.

The State Attorney appearing for the United Republic was not objecting to bail. He
simply contended that the law was very clear that the offense was not bailable.

The question before Justice Mwalusanya was whether bail for an accused person in
Tanzania Mainland was a right or a privilege. He answered the question in the
positive, that is to say, bail to an accused person is a right and not a privilege.
Granting bail to the accused, the judge held that Section 148 of the Criminal
Procedure Act, 1985 was unconstitutional as it replaces the doctrine of presumption
of innocence of the accused and removes the Judicial discretion of the courts in
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matters of bail and in so doing offends the doctrine of separation of powers.38 He
held further that objection to bail has to be satisfactorily substantiated by solid
reasons and not vague fears or apprehension or suspicions.39 This decision was
upheld by the court of Appeal of Tanzania,40

(¢) Discriminatory Customary Law Against Women Unconstitutional

The question of equality between men and women as proclaimed under the
Constitution came before Justice Mwalusanya in the case of Bernado Ephraim vs.
Holaria Pastory and Gervazi Kaizilege. 41

This was a case on the right to inherit clan land. A woman, one Holaria d/o Pastory
inherited some clan land from her father by a valid will. Finding that she was get-
ting old and senile and had no one to take care of her, she sold the clan land on
24th August, 1988 to one Gervazi Kaizilege for Shs. 300,000/=. The buyer was a
stranger in that he was not a member of the clan.

The next day, that is, on 25th August, 1988, Bernado Ephraim, a member of the
clan filed a suit at Kashasha Primary Court in Muleba District, Kagera Regional,
praying for a declaration that the sale of the clan land by her aunt was void as under
the Haya customary law females have no power to sell clan land.

The relevant law, i.e., the Haya customary law is contained in the Local Customary
Law (Declaration) (No. 4) Order, 1963.42 Paragraph 20 of this law provides:

Women can inherit, except for clan land, which they may receive in
usufruct but may not sell. However, if there is no male of that clan,
women may inherit such land in full ownership.

In (?Ul"er Wwords, females can inherit land which they can use in usufruct - that is, for
their life time, However, they cannot sell it.

The Primar Y court agreed with the applicant and declared the sale void and ordered
the seller 1o refund the Shs. 300,000/= to the purchaser. On appeal to the Muleba
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District Court, the decision of the Primary Court was Quashed on the basis of the
Bill of Rights in the constitution which guaranteed equality for both men and

On the appeal to the High Court of Tanzania at Mwanza, Justice Mwalusanya
agreed with the District Court and declared the offending portion of the law void.

In the course of his very elaborate judgement, his lordship indicated surprise that:

It has taken a simple, old rural woman to champion the cause of women in
this field but not the elite women in town who chant jejune slogans years
on end on women's liberation but without delivering goods

With this decision the Judge hoped that the woman has been clevated 10 the same
plane as man, at least in respect of inheritance of clan land.

(d) S ungusungu Activities Hlegal

The total failure by the State 10 provide the population with reliable sccurity 1
both life and property can be said 1o be (he source of the re-emergence of various
forms of tradjtional armics, The people had decided to take care of themselvey
because the State had failed (hem 43 These traditional armics which originally
began in the cayle breeding regions of Mwanza, Mara, Shinyanga and Tabora#4
have now developed into a national phenomenon, According 10 one academic these
armies have ceased (o be a "Nyamwezi / Sukuma affair,"45 They are known by
different nameg such as Sungusungu, Wasalama cic, 46

Nolwilhstanding their original noble aims, over time, not all activities of the
Sungusungy have remained within the four corners of the law. Some Sungusungy
&roups have become professional Lerrorists, trespassing on other people's property,
torturing people and punishing them at will, In short they have decided 10 take the
law into their own hands and cswablish a parallel legal and judicial system,

army of Mwenge Village, Nyamatare ward in Musoma District. On 22nd
September, 1987, the plaintiff and a colleague were summoned pefqre the Mwenge
village Sungusungu. They were tried for the offe'mse. of swindling one of the
members of the Sungusungu of Shs. 85,000/= sometime in 1981. Each one of them
was ordered to pay back Shs. 42,500/= and on top of that they were to pay a fine of

Shs. 10,000/=.

The plaintiff failed to pay both the compensation and the fine. On 28th November,
1987 the defendants seized his property worth Shs. 190,000/=. His attempts to have
his property restored through district authorities totally failed. On 11th December,
1987 for no apparent reason the plaintiff was arrested by the members of the
traditional army and kept in lock-up at the Musoma police station for one day. He
was later released without being formally charged.

Wanting to celebrate his Christmas in peace, on 24th December, 1987 the plaintiff
paid the fine of Shs. 10,000/= in the hope that his property would be resFored to
him. Instead, the Sungusungu sentenced him to 25 strokes of corporal punishment
or a fine of Shs. 2,500/= in lieu of the strokes. He paid the fine 48

He then filed a case claiming damages of over one million shillings against the ten
defendants for trespass on his person and property.

Awarding Shs. 353,150/= as damages to the plaintiff, Justice Mwalusanya held that
the traditional army was illegal and their assumption of judicial and police powers
Was unconstitutional. He went further to castigate the Party organs and leaders for
sanctioning the operations of the traditional armies outside the rule of law.49

To frustrate the work of the courts in this area, the government and in particular the
President has been pardoning members of Sungusungu who have been convicted
for various crimes and are now serving jail sentences in the counLry.50 This can
only be said 10 be a bad omen to the rule of law and independence of the Jjudiciary
in the country,




(e) The Right to Work

effect that the employer can do s052 and others who say that the order of (he

Minister has o be obeyed.3

Justice Mwalusanya basing his argument on both interpretation of the Security o,
Employment Act and Article 22 of the Constitution which entrenches the right

"Be that as it may I agree on principle that when an employee is ready and
willing 1o work for the employer but the employer does not allow him,
then the employer does it at his own risk."

He thus declared the purported termination of the plaintiff by the defendant
unlawful and ordered his reinstatement with full right to arrears of salary.

In the case of Obadiah Saleh vs. Dodoma Wine Company Ltd., the High Court went
further than that. In that case provisions of Section 40A (5) of the Security of

Employment Act, 1964 were declared void and thus making it an obligation on the

part of the employer to reinstate an employee when that is ordered by the relevant
authority.
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ithstanding this very clear jurisprudech from our courts, some puplxc
NO[-WH‘ i ; continue to violate the law by insisting on use of the old prov:sxons
i “ilj declared void by the Courts. A case in point is the University of
S hz}ve bwf:g Ephraim Irhe.5* Mr. Irhe, who was an Assistant Development
Dar‘(’s 5(11“‘-(1'1:1 lhc Institute of Production Innovation of the University of Vf/aS
Engmccr M‘l 1 Employment in January, 1992. He appealed to the Conciliation
[crmmalg'd {r:/lll' istry of Labour. He won and an order of reinstatement was made.
s (') | lh.f ITID:yr es Salaam appealed against that decision to the Minister .for
B unl\'Cr»\lllY.lO Currently, the University has adamantly insisted on u_?iflg Section
Lab()U; dzd Socscijrity of Employment Act, 1964 which has been qunfled' by the
4(')A (z_“ , L1 and has actually referred the matter to the Resident Ma.gnsu'au:s Court
'ngh (Iu-rSt laam. Incidentally, the University is using the services of another
lgczitl)rg‘:b()l‘ jmﬂ’ \;Iho is a lawyer to fight Mr. Irhe in Court against all rules of
I , Sle

ethics.

(f) Freedom of Peaceful Assembly

In the case of Christopher Mtikila and Three Others ]\;.::kfge ::lzpﬁibshz j ¢ :Ix)zlllzsnu;
was [reedom of peaceful assembly in the country. Mti S - iy
were charged with inter alia, holding an unlawful assemb.ly comrary t(? B
¢ ) nal Code on 18th July, 1992 at Bahi Road within Do ol

‘rjvll]:n?csip(;‘lit:? I};ethe course of the unlawful assembly they had usetg Z:')il[ls(l;l;
language and insulting words, likely to cause a preach of p‘eac?T gr
President Mwinyi is a thief who has bankrupted the United R.epubhc 0 ; an o
Zanzibar; (b). The retired President Nyerere has sold Tanzarfla; (c). Police are dog
of Chama Cha Mapinduzi: and (d) Chama Cha Mapinduzi was a party of thugs.

It was contended that Mtikila and his colleagues had refused a lawful order by
Police Officer 1o disperse. They, on their part argued that was a private gathenn%
and was allowed under the law. The issue was the constitutionality of Section 41 o
the Police Force Ordinance which purports to empower policemen‘ vl s b .cvzg
private meetings or assemblies. It was held that that section was void as it restrict
the freedom of peaceful assembly of the citizens.
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There ate reported cases of restrictions of the freedoms of peaceful assembly j
Zanzibar. The State in Zanzibar is using all means available to control the activiti
of the powerful Opposition party - Civil United Front (CUF)which is seen as a
threat to the ruling party. It has reached a point of burning their offices, 56

(8) Consent to Sue the Government

in relation (o he issue being liigated. In some cases, applicants have died while
still waiting for the permission from the Autorney-General o sue the Government.
This legislation was quite irrational 59

This is now history as the provision of the law requiring consent, that is, Scction 6
of the Government Proceedings Act, 1867 as amended by Act No. 40 of 1974, has
been declared unconstitutional by the High Court and thys null and void. This was
in the case of Peter Ng’omango vs Gerson M .K. Mwangwa ang Attorney-
General 50 Thjg position has now been confirmed by the highest court in the land,
the Court of Appeal of Tanzania in Kukuitia Ole Pumbun and Leshau Ole .emurt

VI DENIAL OF DEMOCRATIC RIGHTS BY THE STATE

The adoption of the Bill of Rights in 1984 did not mean anything Fo the Statc' in
Tanzania. Its various institutions, particularly the coercive ones continue opera.ung
as if there had been no changes in the Constitution of the country. Their behaviour

is a testimony to this.

In various ways, the State in Tanzania, notwithstanding the presence of basic r.ights
in the Constitution has been adamant on provision of certain fundamental ng_hts
and freedoms enshrined in the constitution to the people. In this pgn we examine
some areas where fundamental rights and freedoms of the' individual are
completely disregarded and trampled upon by the agents of the regime.

(a) The Restriction of the Right to Strike

Al a general level, the right to work which is guaranteed vidc. imem'alional,62
regional3 and national legislations includes the right to strike. Wlmholdlng labour
power is one of the most valuable arsenals of the working people against the
employer,

Due to the increased hardships, teachers of Primary and Secondary Schools, as

ell as several other institutes in Dar es Salaam tried to negotiate with the
government over improvement of their working conditions and general
welfare, 65 They presented their demands tothe President of the United Republic
both orally and in writing, 66

However, negouations with the government collapsed due to the inflexibility on the
part of the governmeny. As a result, the téachers decided to go on a strike in
January, 1994 67 They were Joined by others in various parts of the country. The
reaction of (he government was quite surprising. Excessive force including
deploymeny of paramilitary personnel was used against the peaceful teachers.
Thercafier followed suspensions,®8 intimidations®9 and charges and detentions in
Custody in which teachers were humiliated. The national trade union in the country
Protested seriously against the teachers humiliation and suspension70.
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The same happened when the Organization of Tanzania Trade Unions (OTTU)
could not agree with the government on pay rise in February,1994.71 oTTU called
on a strike.”2 What lollowed was a war on the press with the government insisting
that the strike is illegal”3 and those involved would be punished’4 and OTTU
defending the strike.”5 After the strike the same pattern followed. While the
government on its part said it was a flop;76 OTTU hailed the strike as a success’?
and that it has helped 10 send the message 10 the government.78 The government
and the Association o} Tanzania Employers were at the same time calling for
disciplinary action against those who participated in the strike,’9

The way this whole issue was handed by the government indicates that the right to
strike is still heavily resiricied in the country.80 Also, there is a clear tendency on
the part of the government 1o prefer using the stick instead of dialogue in labour
dispute scttlement.

(b) Restriction of the Freedom of the Press

The Constitution provides for the right to freedom of conscience which entitles the
individual 1o the freedom of opinion and expression and the right 1o seek, receive
and impart information and ideas through any media regardless of fronticers.8! In
addition, every citizen has 2 right to be kept informed of developments in the
country and in the world which are of concemn for the life of the people and their
work and of questions of concern to the community.82

The biggest blow 1o the freedom of the press in Tanzania in the recent times is the
arrest, detention and later charging of the Editor of The Express, Mr. Paschal Shija
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in March, 1994.83 The big "crime" which Mr. Shija had commitied in the eyes of
our law cenlorcing agencies was 1o ask the burning question whether Tanzania was
a big garbage dump in one of his editorials.84 The cditorial ran in part:

"But above all there is the garbage of leadership. The reason the country
has become a big garbage dump is because we have 4 lcadership which
linds garbage good company. Our government. both national and local, is
overloaded with the Ieast able, the most unpatriotie, the least talented and
the greediest possible leaders that the country could produce.”

That was too much for those holding reigns of power, Therefore, Mr. Shija and his
boss, the Managing Director of Media Holdings, the proprictors of the Express and
Mwananchi Mr. Riyaz Gulamani had 10 spend some hours at the Central Police
Station in Dar es Salaam “helping the Police.” It is alleged that their quizzing was
ordered by the office of the Prime Minister.85 Ay present their case is still in cour.
This 1s a real threat 1o the freedom of conscience in the country.,

(¢) Restriction of the Freedom of Movement

One of the basic freedoms under the Bill of Rights is the freedom of movement of
the individual. This is provided under Article 17 of the Constitution which says:

Every citizen of the United Republic is entitled 10 freedom of movement
and residence, that tis to say, the right 1o move freely within the United
Republic and 10 reside inany part of it, o leave and (o enter into it, and
immunity from expulsion from the United Republic.”

)’Cl the State has gy various times, used its coercive apparatus to restrict
mAdividlmls movement tor political reasons. Calling for scrious concern is the case
ol Rev. Christopher Muikila, the leader of the unregistered  opposition Democratic
Party (DP). oy Friday 11(h February, 1994, Mr, Muikila was arrested by police in
Dar ¢y Salaam as he prepared 1o £0 10 the Airport to catch a flight 1o Kigoma 10
campaign for the Opposition against the ruling Chama Cha Mapinduzi 86 There was
4 Iracas ay (e police did not even have dan-arrest warrant.87 It is believed that his
Arrestis conneceg with the fact that the ruling party had nominated a Tanzanian of
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Asia origin to stand for the parliamentary elections in the Kigoma Constituency.
Knowing Mitikila's anti-Asian position and his eloquence, it was clear that he was
going to up-set the situation if he was allowed anywhere near Kigoma. He was
therefore detained without any charge and released after elections in Kigoma. In
fact, the Police assured him while in custody that "his problems will end after the
elections in Kigoma on Sunday."88 Definitely this is bad politics and it has to be
condemned.89

(d) Violation of Rules of Natural Justice

Public institutions continue to copy the example set by the government in total
disregard to law and other rules governing fair treatment of citizens. Very recently,
the Senate of the University of Dar es Salaam expelled 211 Engineering students
allegedly for failure to take an examination.%0 The students took the matter to
court.%! In their case Sylvester Cyprian and Five Others (As Representatives of 205
Others) vs. The University of Dar es Salaam,92 they argued among other things
failure by the University authorities to adhere to rules of natural justice and failing
to afford them the right to a hearing in a due process before expelling them. This, it
was argued further offends the Constitution of the United Republic of Tanzania
which guarantees the right to a fair shairing. It provides:

"Every person shall, when his rights and obligations are being determined,
be entitled to a fair hearing by the court of law or other body concerned
and be guaranteed the right of appeal or another legal remedy against the
decisions of the courts of law and other bodies which decide on his right
or interests founded on statutory provisions.93"

The court agreed with the students and ordered their reinstatement. The University
intends to appeal against this ruling by the High Court. This case is just one of the
many examples of the general tendency of lack of respect for law and procedure by
those holding offices which in one way or the other touch on the lives of other

people.

1]

VI. CONCLUSIONS

As we have indicated above, the Bill of Rights if entrenched into he Constitution is
a very effective method of checking abuse of the fundamental rights and'freedoms
of the population. This is because it gives the courts a venue to come in and
question the validity of laws and actions or omission of the executive branch of the
government and its various agencies.

This also presupposes existence of a serious judiciary which will not hesitate to
take the executive to task in appropriate cases. Judges and other functionaries of
the judiciary should be bold in the defence of the Constitution. The executive
should also be made up of people of high integrity. It should be people who will
preach rule of law, good governance, transparency etc. and practice the same.
People who preach water and drink wine, typical of most African regimes are a
liability to democracy.

In Tanzania, practice and experience gained in the last nine years since the
inclusion of the Bill of Rights into the Constitution of the United Republic of
Tanzania indicate very clearly that it had had very little effect on the part of the
behaviour of the State and its various organs. The high-handedness of the old one-
party days is still prevalent although we have deeply moved into multi-party
politics. Old habits take time to die.

However, it is important to keep on reminding those in power the importance of
developing a culture of respecting human rights and the fundamental rights and
freedoms of the people. It is not enough to talk of rule of law, good governance and
transparency. All these phrases are useless if they are not made part of our lives by
practice. Let us preach water and drink water - not wine.
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FOOTNOTES

President of the United Republic of Tanzania in a speech while opening the Judges and
Principal Magistrates Seminar at Arusha on 27th August, 1986. Quoted in
MWALUSANYA, James L., The Judiciary in Tanzania, Dar es Salaam: Court of Appeal of

Tanzania. 1988, p. 36.

See Chumchua slo Marwa vs. Officer ilc of Musoma Prison and the Attorney-General, High
Court of Tanzania at Mwanza, miscellaneous Criminal Cause No. 2 of 1988.

On this practice by the British see READ, J. ., "Bills of Rights in the Third World - Some
Commonwealth Experiences," Volume 6 Verfassung und Recht in Ubersee, 1973, p- 21.

See PETER, Chris Maina, Human Rights in Africa: A Comparative Study of the African
Human and People’s Rights Charter and the New Tanzanian Bill of Rights, New York -
Westport, Connecticut - London: Greenwood Press, 1990, P2

See Parliamentary Debates (Hansards), National Assembly 3rd Meeting, 1088,

280 June, 1962. He is also quoted in KALUNGA, Leopold T., "Human Rights and
Preventive Detention Act, 1962 of the United Republic of Tanzania: Some Operative
Aspects,” Volumes 11-14 Eastern Africa Law Review, 1978 - 1981, p. 281.

In the words of Kisanga, J.A. in Attorney-General vs. Isinoi Ndeinai and Two Others, (1980).
T.LR.214.

The Permanent Commission of Enquiry was originally established under Chapter VI of the
Interim Constitution of 1965. For its jurisdiction, powers and functions see the Permanent
Commission of Enquiry Act, 1986 (Act No. 25 of 1966). See PERMANENT Commission of
Enquiry, The Law of the Permanent Commission of Enquiry, Dar es Salaam: Government
Printer, 1983.

See Chapter Seven Part 1 (Section 60 of the Constitution of the Revolutionary Government
®1 Zanzibar).

Among its serious limitations is the fact that all its investigations following a complaint end
up in the President’s office. It is the President who is to decide whether or not to pursue a
matter reported to him.

See Section 14 of Act 25 of 1966.

On the performance of the PCE see MCAUSLAN, J. and GHAL, Y., "Constitution
Innovation and Political Stability in Tanzania: A Preliminary Assessment." Volume 4 No 4
Journal of Modern African Studies, 1966, p. 474; NORTON, P.M., "The Tanzanian
Ombudsman," Volume 22 International and Comparative Law Quarterly, 1973, p. 603; and
OLUYEDE, P., "Redress of Grievances in Tanzania," Public Law, 1975. p. 8.

See Fifth Amendment of the State Constitution of 1984 (Act No. 15 of 1984).
The exception was the Justifiability of the provisions of the basic rights in the courts of law

which as suspended for a period of three years as per The Constitution (Consequential,
Transitional and Temporary Provisions) Act, 1984 (Act No. 16 of 1984).
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The proposals by the National Executive Committee of the Party were contained in CHA
CHA MAPINDUZI, 1983 NEO Proposals for Changes in the Constitution of the United
Republic and the Constitution of the Revolutionary Government of Zanzibar, Dodoma: CCM
Department of Propaganda and Mass Mobilization, 1983,

The areas specifically pin -pointed by the NEC for amendment were the Powers of the
President; Consolidation of the Authority of the Parliament, Strengthening the
Representative Character of the National Assembly; Consolidation of the Union: and
Consolidation of the Peoples Power.

On the Zanzibar Revolution see LOFCHIE, M.F., Zanzibar: Background to the Revolution,
Princeton: Princeton University press, 1965.

This Charter is reproduced in Volume 21 International Legal Materials, 1982, p- 58 and in
No. 27 Review of the International Commission of Jurists, 1981, p- 76.

Tanzania ratified the Chapter on 315t May, 1982 and it came into force on 215t October,
1986. See "Africa Charter in Force," No. 12 Amnesty International Newsletter,
December, 1986, prs

On Tanzania's campaign against human rights violations in the Continent see WELCH, C.E.

Jr., "The OAU and Human Rights: Towards a New Definition," Volume 19 No. 3 Journal of

Modern African Studies, 1981, p. 401.

The Bill of Rights was incorporated into the Constitution vide Fifth Amendment of the State
Constitution of 1984 (Act No. 15 of 1984). As indicated earlier, this law came into operation \

in March, 1985.

This justification was given by the then Minister for Justice and Attorney-general, D.Z.
Lubuva, in a public talk on the future of the Bill of Rights in Tanzania at the Faculty of Law
of the University of Dar es Salaam on 16th October, 1987. This speech is reproduced in
volume 14 No. 2 Commonwealth Law Bulletin, 1988, p. 853.

Interestingly, this was contended by the government itself in a statement by the Minister of
State in the Prime Minister and First Vice President's Office Mr. Edward Lowassa in
Parliament in Dodoma recently. See "Oppressive Laws May be Scrapped.” Daily News
(Tanzania) Sth February, 1991, p. 3.

These laws include: Area Commissioners Act, 1962 (Cap 466); Collective Punishment
Ordinance, 1921 (Cap. 74); Punishment Ordinance, 1930 (Cap. 17); Deportation
Ordinance, 1921 (Cap 38); Expulsion of undersirables Ordinance, 1930 (Cap 39);
Govemnment Proceedings Act, 1967 (Act No. 16 of 1967); Preventive Detention Act, 1962
(Cap 490); Regions and Regional Commissioners Act, 1962 (Cap. 461); Resettlement of
Offenders Act, 1969 (Act No. 8 of 1969); Societies Ordinance, 1954 (Cap 337); Stock Theft
ordinance, 1960 (Cap 422); Townships (Removal of Undesirable Persons)
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IN DEFENCE OF CLOSER UNION AND GREATER
AFRICAN UNITY

By

Mwesiga Baregu

I was in the grounds of Karimjee Hall on the historical day of August 24th, 1993,
when the CCM Parliament resolved to dissolve the union government as presently
constituted. All who were on the grounds could not have failed to notice the
emotions and passions the debate evoked among the members in the House and
the audicnce outside the parliment. I recall one member of the House from
Zanzibar who, on rising to express a dissenting view, was shouted down by fellow
parliamentarians and virtually routed out of order by the Deputy Speaker: to the
delight of the audience. Clearly the die was cast; a Tangnyika government had to
be formed. Indeed, at some point, T even got the feeling that the parliament would
Move 1o proclaim the existence of the Republic of Tanganyika right on the floor
and convert the house into a parliament of Tanganyika.

”'_I‘hc purpose of this paper is to analyse and explain this incident and to com ment
’u!pon the nature and dynamics of political unions in general and the Tanzanian one
I particular. Now that the dust has scttled and the cuphoria has subsided, it
'bchows US 10 temper our passions with reason and reflect on the full meaning and
fmplimlmn\ of that decision. T choose 1o do this to try and clarify the issucs
utyolvcd, As matters stand now, in my view, people are cither talking at, and not
Lo cach other, or past cach other or we could indeed, all be talking past the
problem. The latter, T believe, is the case.

L 9 . ] -, . { )
d:(lf mg hf.\t ol all, 17(){:11 out that there emerged Important differences in the
mcll;\mndmg and considerable confusion in the interpretation of this decision.
: €Puty Speaker of the house was at the centre of this sorry state of affairs, He

had BB 5 dnria b L i

e d:l’ pe rfOrm d series of political summersault over the issue. In the first round

: VY M- / J1 - ) . . .
pteeorically stated and was correctly reported to have said that the resolution

> 1 > 8 s it 1 i
, Pdrll.lmuu was final and binding on the government. The government was
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